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copies that are incidental to lawful uses, a more carefully tailored approach is

desirable.

I recommend that the government should control the CD producer, Law and
regulation to preclude any liability arising from the assertion of a copyright
owner's reproduction right with respect to temporary buffer copies that are
incidental to a licensed digital transmission of a public performance of a sound

recording and any underlying musical work.

The economic value of licensed streaming is in the public performances of the
musical work and the sound recording, both of which are paid for. The buffer
copies have no independent economic significance. They are made solely to
enable the performance of these works. The uncertainty of the present law
potentially allows those who administer the reproduction right in musical
works to prevent webcasting from taking place - to the detriment of other
copyright owners, webcasters and consumers alike - or to extract an additional
payment that is not justified by the economic value of the copies at issue.
Legislative action is desirable to remove the uncertainty and to allow the
activity that the government sought to encourage through the adoption of the

section 27 webcasting compulsory license to take place.

Although I believe that the fair use defense probably does apply to temporary
buffer copies, this approach is fraught with uncertain application in the courts.
This uncertainty, coupled with the apparent willingness of some copyright
owners to assert claims based on the making of buffer copies, argues for
statutory change. We believe that the narrowly tailored scope of our
recommendation will minimize, if not eliminate, concerns expressed by

copyright owners about potential unanticipated consequences.

Given my recommendations concerning temporary copies that are incidental
to digital performances of sound recordings and musical works, fairness

requires that we acknowledge the symmetrical difficulty that is faced in the
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online music industry: digital performances that are incidental to digital music
downloads. Just as webcasters appear to be facing demands for royalty
payments for incidental exercise of the reproduction right in the course of
licensed public performances, it appears that companies that sell licensed
digital downloads of music are facing demands for public performance
royalties for a technical "performance" of the underlying musical work that
allegedly occur in the course of transmitting it from the vendor's server to the

consumer's computer.

Although I recognize that it is an unsettled point of law that is subject to
debate, 1 do not endorse the proposition that a digital download constitutes a
public performance even when no contemporaneous performance takes place.
If a court were to find that such a download can be considered a public
performance within the language of the Copyright Act, we believe that
arguments concerning fair use and the making of buffer copies are applicable
to this performance issue as well. It is our view that no liability should result

from a technical "performance” that takes place in the course of a download.

5.2.2 Recommendations Concerning the Parallel Import

The parallel import affects the real producer or agent directly, how to prove
this problem and the answer is there is no law in Thailand forbid about this
parallel import. So if the product cause problem or whatever it will demolish
the real owner’s reputation from the agent that imports the defective goods. At
this point, I recommend that the product should have code or sticker that say
where is it come from or who produce this product, to make it different from
the original or the product that already in the market. The other way should be
to advertise to the public about how the distributor will causes disadvantage to
the unauthorized importation even that agent sell the genuine product and the

consumer can make a decision.
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