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Arbitration develops through the application of private law and focuses on settlement of 

commercial and investment disputes. However, in a contract between state and private sector, the 

relationship between the parties can either be governed by private law in an ordinary civil contract or 

administrative contract. In the latter case, the state enjoys a superior status than its private counterpart 

and the subject matter can also involve public interest consideration. The author focuses her analysis 

on the appropriateness of arbitration in the settlement of disputes from administrative contract, 

alternative dispute resolution and the prevention of disputes arising wherefrom. 

From the studies on the prevention and settlement of disputes between state and private sector 

in France and Germany which utilizes the administrative court system as Thailand, and the United 

States of American which does not have an administrative court, the author finds that France does not 

employ arbitration in the settlement of administrative contract disputes. On the other hand, Germany 

recognizes arbitration for settlement of administrative contract disputes. The United States, not only 

recognizes arbitration, it encourages ADR, alternative dispute resolution, as a whole for the dispute 

settlemen~ including the stipulation of changes and termination for convenience clauses in its 

procurement regulation, the Federal Acquisition Regulation - FAR. Thailand does accept arbitration 

as a means of dispute resolution for administrative contract disputes as prescribed in the Arbitration 

Act B.E. 2545 (2002) section 15, but in practice, the Government, through a number of cabinet 

resolutions, requires its prior approval for the inclusion of arbitration clause in the administrative 

contract. It is not too far from the truth to say that the Government basically discourages the use of 



'Ji 

arbitration in state contract. This is a predicament which may be described as irreconcilable with its 

international commitments through various bilateral investments treaties - BITs and free trade 

agreement FTA. 

The author makes three suggestions for Thailand in its policy for prevention and settlement of 

dispute in government contract: Firstly, preventing prospective disputes by incorporating changes and 

tennination for convenience clauses in administrative contract, and limitation of government's 

liability to expenses and loss of profits already incurred by the private sector in limitation clause; 

Secondly, promoting negotiation by providing immunity to government officer responsible for 

settlement agreement negotiation from civil liability and disciplinary action: and Thirdly, amendment 

should be made to the Arbitration Act B.E. 2545 (2002) to the extent that consideration shall be given 

by parties in arbitration proceedings to the appointment of an arbitrator who is experienced and 

knowledgeable in public as well as private law, and in the arbitration process the arbitral tribunal shall 

also take into consideration the notion of public interest. 




