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ABSTRACT

In some specific civil cases which comprised of complicated issues in relation to
particular science or knowledge and beyond that accessible to the average parties and the judge,
it is necessary to have an expert to clarify or giving an opinion in some specific topics in order
for the judge to make a fair and accurate decision. At present, scientific and technological
progress affect the modern scientific evidence in ensuring the certainty of the factual
iformation. An expert witness often involves in fact finding process as well as other kind of
evidence, in which the importance of expert witness based on skill and capability of the witness.
Though, an opinion of the expert should be ¢clear, full of information, and in accordance with a

reliable theory.

Under Thai Civil Procedure Code, there is no provision specifying the status of such
expert, thus, , the law specifies that where an expert has to give his opinion orally or to appear in
courl to give an oral explanation, the provisions governing oral evidence shall apply mutatis
mutandis. As a result, court-appointed expert shall, prior to his exarmnation, be sworn or be
required to make an affirmation that he will give true testimony and is entitled to examination-
in-chief, cross-examination and re-examination. The author is of the opinion that such
regulations are not suitable due to the fact that a court-appointed expert participate in the case as
a judge’ s consultant, not appointed by a party to a case, which may cause the obstacle to such

expert. In this thesis, the author try to focus on status of court-appointed expert, the difference



between courf-appointed expert and any other type of oral evidence in accordance with Thai
legal system and the trial of court-appointed expert under Thai legal system in comparison with
foreign legal system, in order to analyze and search for any model to improve the Thai Civil

Procedure Code more efficient and appropriate.

In the study of foreign regulations, the author found that there are specific provisions in
relation to the examination of a court-appointed expert. Therefore, the Thai Civil Procedure
Code shall have such specific provisions in order {o make the regulations concerning an
examination of a court-appointed expert clearer and more appropriate by appending the
provisions regarding the examination of a court-appointed expert by the channel of Section
103/3 of the Civil Procedure Code, providing that the president of the Supreme Court, under the
approval of the meeting of the Supreme Court, can issue any regulations in relation fo the

examination.
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'’ { ord Slynn of Hadley, Ibid., p. 156.
! German Code of Civil Procedure, section 407. Duty to give expert opinion;

(1} The person appointed as an expert shall comply with the appointment if he has an
official appointment to render opinions of the required kind or if he is publicly engaged for gain
the the science, art or trade, the knowledge of which is a prerequisite for the opinion or if he is
officially appointed or authorized to engage in same,

(2) Also, a person who already declared that he is prepared to render an opinion

before the court is obliged to do so.
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104 Nigel G., Foster and Satish Sule, German [egal System and Laws, 3% ed. (New

York: Oxford University Press, 2002), p.243

" German Code of Civil Procedure, section 404. Selection of experts;

(1) The selection of the experts to be employed and their number is carried out by the
trial court. It may be limited to the appointment of a single expert. It may appoint others to
replace the expert first appointed.

(2) If there are officially appointed experts for certain kinds of expertise, other persons
should only be selected if it is so required by special circumstances.

(3) The court may request the parties to indicate person who are suitable to be examined

as expert witnesses.
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(4) If the parties are in agreement with regard to certain persons as experts, the court
shall accommodate such agreements; the court may, however, limit the choice of the parties to a
certain number.
" Section 405. Selection by comimissioned judge,
The trial court may authorize the judge entrusied with the taking of evidence to
appoint the experts. In such a case, he shall exercise the powers conferred n the trial court by the
preceding paragraphs,

"7 Section 404. Selection of experts;
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(1) The selection of the experts to be employed and their number is carried out by the
trial court. It may be limited to the appointment of a single expert. It may appoint others to
replace the expert first appointed.

(2) If there are officially appointed experts for certain kinds of expertise, other
persons should only be selected if it is so required by special circumstances.

(3} The court may request the parties to indicate person who are suitable to be
examined as expert witnesses.

(4) If the parties are in agreement with regard to certain persons as experts, the court
shall accommodate such agreements; the court may, however, limit the choice of the parties to a
cerfain number,

" Section 405. Selection by commissioned judge;

The trial court may authorize the judge entrusted with the taking of evidence to
appoint the experts. In such a case, he shall exercise the powers conferred n the trial court by the
preceding paragraphs.

" Section 408. Right to decline to give expert opinion;

(1} The same reasons {which entitle a witness to refuse to give evidence) entitle an
expert to refuse to render an opinion. The court may also release an expert from the duty of
rendering an opinion on their grounds.

(2) The special administrative procedure provisions are applicable for the
examination of a judge, official or other person of the public service as an expert witness. As
regards members of the federal or of a state government, the special regulations concerning them

are applicable.



67

@ @ A A = = b
(1) fwmgratsenmsmetutuimsvoamnuyananselfuslumalims
1 o ] c:: i i ' 21’ [
Aeena uazdsamgfIna nmasnasasuymraiuTImsudFnnyhimaunmen 18
) = 1 t =1 ' ¥ o
@ anslumsd sz luldnnududemail aunsatunldlae
Y Y = 14 bl = Y] P} 1 P 1 g ¥
oy Taudy gAwiny1 md1nvessy nisyanalumizsaiunensnmsigamaunsas v
< 9 ¥
UAEEIMYA W
te ' 4 s ¥ <
119151 409" wareems liwra niemsd rashes luldanuwtuves

9 = 1 3
le“ﬁﬂ')‘]ﬂi’g%ﬁ?ﬁktﬁﬁ@]@

=)

] ] v 14 +
(1) TunsdingiBormghmoaudas Ufasiee luudnanudemanie

2
ar

= o 69 9 =] ] y.:i 9 Y 3 ] Yt 1 e A o ag
ﬁ}{}lﬁ‘ﬁ‘lﬂﬂ%qNQWﬂﬁﬁﬁJL‘}’iuﬂﬂﬂ'lﬂuu Nl‘ﬂﬁl')“]ﬂﬂlﬁ]gﬂﬂﬁiUﬂﬂﬁﬂﬂ'l(l‘ﬁ‘ﬂﬁl fugawIINaUY

a o

a 3 9 o = 3’: o 1 ar kY -3 | o al ¥
PINMINTSIUUYDIAU ﬂ'lilﬂ'l?ﬂ‘i%ﬁ‘l’l1fw~lﬂ”ﬁ’l‘6ﬂﬂ1ﬁtﬂﬂﬂ'l“r’iuﬂﬂ'lﬂi‘ljﬁl‘ﬂ%}:Q‘UUﬂ?HWJﬂulﬂ

+ 2! ¥
@) mdaauiiiidluiga

o AT & =3 9 =
UM USIRINITS I U BITID U Qﬂiﬂuﬂ?u'l%lﬂﬂsu']?I“U?‘]QEWW']WH']W

L1 o

& A o =] n’:’ o % o * 1 e?: yﬂ 9 el <
AW T IR WINEH AR LU famjuwm%um’mﬂﬂa“lﬂ%gmmwﬂm HPjL“IfEl’J“]f’lﬂiu"llf)\?ﬂ"lﬂﬂ

U n

m . 1 o vy ya = " e gy ad o
Ty LLﬂﬂﬂ'J'liJﬂﬁ1N']5ﬂﬂﬂfnuWE%U?W’]WWﬂ‘]ﬁLLﬂQ@Qulﬂﬂ’]uijigll']ﬂﬂgﬂu']U'JﬁW’inim’l

u )

12 < @

AMUUAHATDTUUNINGT 406 NINAND

(3) A person who cooperated in a judicial decision shall not be examined as an
expert conceming matters which formed the subject of the decision.
" Section 409. Consequences of absence or refusal;

(1) In case of a failure to appear or of refusal by an expert obliged to render an
opinion the costs caused thereby shall be imposed on him. At the same time, he shall be fined.
IN case of repeated disobedience, another fine may be imposed,

(2) There is no recourse against the decision.

"' Section 405. By Commisstoned Judge;

The trial court may authorize the judge entrusted with the taking of evidence to
appoint the experts. In such a case, he shall exercise the powers conferred on the trial court by
the proceeding paragraphs.

" Section 406. Challenging of an expert witness
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{1) An expert may be challenged for the same causes which justify the challenging of
a judge. The fact that an expert was examined as a witness may nit, however, serve as a ground
for challenge.

(2) The petition for the challenge shall be entered with the court or judge by whom
the expert was appointed, before his examination, and in case of giving an opinion in writing,
before the submission of the opinion. The challenge is only admissible after this time when it is
proved that the cause for challenge could not be asserted carlier. The petition of challenge may
be placed on record at the registry.

{3) The cause for challenge shall be credibly justified, the party shall not be allowed
to give a sworn affidavit.

(4) The decision is made by the court or judge specified in subparagraph (2); there is
no need for an oral hearing of the interested parties.

(5) There is no further recourse against the decision by which the challenge is declared as

well founded, but immediate appeal lies against the deciston which declares that it is groundless.
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" E.7.Cohn, Ibid., p. 180.
"1 ord Stynn of Hadley, Ibid., p. 156.

"® £.J.Cohn, op.cit., p. 165.
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""" German Code of Civil Procedure, section 403. Presentation of evidence;
The evidence shall be presented by indication of the points requiring expert opinion.
" Section 407. Duty to give expert opinion;

(1) The person appointed as an expert shall comply with the appointment if he has an
official appointment to render opinions of the required kind or if he is publicly engaged for gain
the science, art or trade, the knowledge of which is a prerequisite for the opinion or if he is
officially appointed or authorized to engage in same.

(2) Also, a person who already declared that he is prepared to render an opinion
before the court is obliged to do so.

" Section 411. Written opinions;

(1) If a written opinion is ordered, the expert shall deposit the opinion signed by him
with the registry. The court may fix for him a time limit therefore.

(2) If the expert fails to comply with the time limit fixed for the rendering of his
opinion, he may be fined, A warning must first be given with regard to the fine and an additional
period fixed. In a case of repeated default, the fine may be imposed again in the same manner.
409 (2) applies mutatis mutandis.

(3) The court may order the appearance of the expert to explain his written opinion
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" German Code of Civil Procedure, section 412. New opinion;

(1) Tthe court may order that a new opinion be rendered by the same or another expert
if it considers the opinion is inadequate.

(2) The court may order that an opinion be given by another expert if an expert is
successfully challenge after rendering his opinion.

*! Section 569, Filling of the complaint and its form;

(1) The complaint is filed in the court which, or the presiding judge of which, issued
the contested decision; in urgent cases it can also be filed in the court before which the
complaint is heard,

(2) The complaint is lodged by entering a statement of complaint. It can also be
entered by a declaration for the record in the registry if the lawsuit in the first instance is or was
not required to be conducted by lawyers, if the complaint concerns aid to defray legal fees, or if

it is raised by a witness or expert.
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" German Code of Civil Procedure, section 410, Swearing in the expert witness;

(1) The expert shall take the oath before or after rendering his opinion. The wording
of the oath indicales the expert will render or has rendered the opinion required of him free from
bias and according to his best knowledge and conscience.

(2) If the expert is generally under oath for rendering opinions of the kind in question,

areference to the oath given shall be sufficient, it may also be declared in a written opinion.
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" Lord Slynn of Hadley, Ibid., pp. 161-163.
** German Code of Civil Procedure, section 407. Duty to give expert opinion;

(1) The person appointed as an expert shall comply with the appointment if he has an
official appointment to render opinions of the required kind or if he is publicly engaged for gain
the the science, art or trade, the knowledge of which is a prerequisite for the opinton or if he is
officially appointed or authorized to engage in same.

(2) Also, a person who already declared that he is prepared to render an opinion
before the court is obliged to do so.

" Section 404. Selection of expetts;

(1) The selection of the experts to be employed and their number is carried out by
the trial court. It may be limited to the appointment of a single expert. It may appoint others to
replace the expert first appointed.

(2) If there are officially appointed experts for certain kinds of expertise, other
persons should only be selected if it is so required by special circumstances.

(3) The court may request the parties to indicate person who are suitable to be

examined as expert witnesses.
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(4) If the parties are in agreement with regard to certain persons as experts, the
court shall accommodate such agreements; the court may, however, limit the choice of the parties to a

certain number.

" Rene David, French Law (Louisiana: Louisiana State University Press, 1972), p.146.
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! Prench Code of Civil Procedure, article 265. The decision which orders the expert
determination must;
- set out the circumstance, which make an expert determination necessary and,
where applicable, which makes the appointment of several expert determinations necessary;
- name the expert or experts;
- specify main headings for the expert’s appointment;

- impose the time limit within which the expert has to provide his opinion.
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" French Code of Civil Procedure, article 179. The judge may, in order to check them
himself, in any matter, take a personal understanding of the litigious facts and the parties present

or summoned.
He will undertake his own findings, evaluations, appraisals or reconstitutions that he
considers necessary, by being present, if need be, on the spot.
" Article 232. The judge may appoint anyperson of his choice to enlighten him by
observations, by consultation, or by an expert opinion, on a question of fact which requires the

understanding of a specialist.
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* French Code of Civil Procedure, article 263. An expert opinion is only ordered in
cases where a finding of fact or independent advice would not be sufficient to provide the
judge with guidance.

"3 Article 264. Only one person is appointed as an expert, unless the judge deems it
necessary {o appoint several persons.

" Article 266. The same decision may also specify a date on which the expert and the
parties have to appear before the judge who has made it or before the judge entrusted with the
supervision of the expert determination so that the extent of the expert’s duties and, where

necessary, the timetable of the expert determination, may be set.

Document useful for the expert determination are given to the expert at this hearing.
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" Walter Cairns, Introduction to French Law (London: Cavendish Publishing Limited,

1998), p. 175.
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" French Code of Civil Procedure, article 269. The judge who orders the expert
determination or the judge entrusted with its supervision must, at the time of the expert is
appointed or as soon as he is able to do so, set the amount of the sum to be paid on account of
the expert’s fees, as close as possible to the estimated final payment. He indicates the party or
parties who are to deposit the payment on account with the clerk to the court’s office within the -
time limit which he determines; where several parties are named, he indicates the properties
which each of the parties has to pay. Where necessary, he adjusts the installments in which tile
payments must be made,

Article 234, The experts may be recused for the same causes as judges. In case of a
corporate entity, the recusal may concern both the corporate entity and the individual(s)

accredited by the judge.
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The party who intends to recuse the expert must do so before the judge who has
commissioned him or before the judge entrusted with the supervision prior to the operations or
as of the discovery of the cause of recusal.

I the expert considers that he may be recusable, he must inform immediately the
judge who has commissioned him or to the judge entrusted with the supervision.

" Article 235. If the recusal is admitied, if the expert does not accept the mission or if
there is a lawful impediment, the judge who commissioned the latter or the judge entrusted with
the supervision will replace him,

The judge may also, at the request of the parties or sua sponte, replace the-expert who
has failed in his duties after having received his explanations.

“* Article 341, (Decree n°78-330 of 16 March 1978, Article 7, Official Journal of 18
March 1978 amendment, JORF of 24 March 1978 and JORF of 10 November 1978)

The recusal of a judge will be admitted only for causes provided for by the law.
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As it is stated under Article L.731-1 of the Code of Court Organisation, and “save
where there exist special provisions for certain courts, the recusal of a judge may be requested:

1 if he himself or his spouse has a personal interest in the dispute;

2% if he himself or his spouse is the creditor, debtor, presumed heir or donee of one of
the parties;

3% if he himself or his spouse is related by blood or marriage with one of the parties
or his or her spouse up to the fourth degree of kinship inclusive;

4% if there has been or is proceeding between himself or his spouse and one of the
parties or his or her spouse;

5% if he, previously, heard and determined the matter as a judge or an arbitrator or if
he was the legal advisor of one of the parties;

6° if the judge or his spouse is entrusted of the administration of the property of one
of the parties;

7° if there exists a relationship of subordination between the judge or his spouse and
one of the parties or his or her spouse;

8° if there is a notorious friendship or enmity between the judge and one of the

parties; The Public Prosecutor, as a joining party, may be recused on the same grounds”.
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4 French Code of Civil Procedure, article 234.

“' Article 342. The party who wishes to recuse a judge must, under penality of
inadmissibility, do so as soon as he has knowledge of the ground of recusa.

In no case may the request for recusal be made after the end of the oral arguments.

" Article 345. The clerk of the court will transmit to the Jjudge the copy of the recusal
application against him.

" Article 351. The matter will be determined without the necessity of calling the parties
or the impugned judge. A copy of the decision will be delivered or transmitted by the clerk to the
judge and to the parties.

" Article 352. If the recusal application is admitted, steps will be taken to replace the

judge.
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"% Article 353. (Decree n°2001-373 of 27 April 2001, Article 1, official Journal of 29
April 2001, in force on 1 January 2002)
If the recusal application is dismissed, the applicant may be ordered to pay a civil fine
from € 15 to € 1.500 without excluding the action for damages that may to be claimed,
" Atticle 355. The recusal against several judges must, under penalty of inadmissibility, be
requested in the same request, save where a ground for the recusal is revealed subsequently.
The procedure provided under the following chapter, even though a referral has not

been requested, will apply.
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" Article 237. The appointed specialist must accomplish his task conscientiously,

objectively and impartially.
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Pl Article 236. The judge who has appeinted the expert or the judge assigned to

supervise the inquiry may extend or reduce the task given to the expert.



89

a1

3 Ay Yo 44 9l

UINIT1 233 1N9HanIt F;,J!.‘BU'J"D'”IRJVIVlﬂS‘Uﬂ’I‘HWNGN mmmmﬂu&mu

o ot &% W awa Y dadan Yo o o 2 3
ﬂ'J']llEﬂTﬁJi“h’H'ﬁl‘]f’liy‘iNﬂ'EN‘IJ{]“]JGI‘H‘LE'WI‘V!vl.ﬂ‘i‘ﬂli@Uﬂu"lﬂiiﬁ&"ﬂ’lﬂ’ﬂlltﬂuiuﬂi&.’lﬂu‘l’lﬁ’!ﬂulﬂ

NB‘UHN'!EJ@EENLE{?J’WNMET’I&JTSQ

5 3}::; ] T 3 - 8 o - ar
dfiFornyAmandeduiuidyana qunuildyanai lduve

o 3 ] i -3 ¥ 1 v 9 -
Fatiuozandas1ode dums vesaudsmama i mansteeuuaz g lunsiarsan

e

UM UAHIAY

’ ¥

¥ ¥ 1 ]
11A31 236 119NN GAMINY LA R ey edimamh

o

8
ar

- o o g P o w o 4 o dyy
Asanaatiu owhmuadszeulunsTianuduvesdiBoimgenniunnaun 1d
o ' wa} 1 9w 1 3 o e
1IN 237 MMAnD eIy MTumsuasaTagena deslfiia
Y oAy A @ o o 9 a W o .:;3) =
wihfidaeanuseuney dedad lunihfinazdewlfianihndvanugiss suazilunaia
w1 st o ¥ o g o

11951 238 119N BBEIr IR tiauAludssiduiaag
Amuauay IS UNBUMIeINMa

¥ = 153 I - A A 5 ¥ Ada

Aoy lidesdriiadynisesdug luadonriulunsdiniinsan

Vo N et o ol o o ar

agwonsuduysagaI i uuasdnyalsnys

¥ ol ¥ vy d odad  w  w oy

Asoangdes lilianumuiinerdesiudengruie

T 1 9

1131 239 MIMAN AFErngirmauanIdoiInNwRuauoRe

maniwluszezrnnmasimug
Qs 1 = T i d
WA 1 240 119Mdn 3 gRwIne ldawsafiszvennufiuain
: A . N e N

Sy ludszdunnedesiuad woth 114 luns Indindonsenisdssfilszuousen
AVBIFA Y

w Y o i 5 <3 t
WIATT 241 THAUANN NWWTHHWﬁﬂ?ﬂTﬁW%'ﬁﬂHﬂ?} ’EJ'IT!E‘IEJ’T;?’JNGIHFIT:T

k1]
v

¥ ¥ d a1t w9 A Yyt ° o o d o |
Aumidomons s ududideny uaz IMdwernapinnumiveiuellszduainan Tay
a a ar ] o o =] B;’:: F4
AIIRNL T LA ING DM 2EE1IA IUMT A NUH LY IBEINYAIY
LY yd' q' ] 3 ar 9 o a A
WIAT1 242 TN AFeIm g RmauawsImsasudadomeen
) . o , .
Tannyananienndeyafiiluatednuaidnys asulafiamizaszy¥e ey ordwves

A A 3 gt =4 o a Ll A ﬂ
uﬂﬂaw‘mﬂm‘uau@nmiuu% TAUIANUVTUNUTNNAI8LEDR NITAUTT NITEIUU

v o o ) =t 1 a 1 =
Aldvsrudgmn wieihudldmddeswiugaiulued
] ] 8
Aifermgfimoudidaniegaruetsisvedomalfifunynaa

o

o ' < o 4 g 1 o < w
denaranlidomeniwndFoimy1d Sunuhyaaaiuiilse Tewifuad



90

I3 V¥
¥1951 243 119MANN JiFersgmanadsensonInganunie

k')

. [] P o a = @ o @ o []
ynrantouen dusnatsfifvadesiuanuildaun’ld mnideaglassalunisd ey
i o TR
AiFonangerniswe Idmadiuddanld
w Ot H : & < 1
11A3T 244 WA “AsEN AT 1eUANIMTLE LBAD

& 2 § 4 & P
e uennnvzdosagUdonmumuludesiiduilygmlusdiunds fFoingazde

9 d a4 9 : o L W 9 d = oad
uana I udadadoyad i naeIrig s lunsasndeudemansantluilynily

a & 3 =t

ad g o o . & wd v v
ﬂﬂuﬂﬂ?HI@Uﬂ15W‘|ﬂ'J1Nl'ﬂukﬁu@ﬂ@ﬁ’lﬁuu @L‘HUTIIWJ@WBNNQW@ ﬂﬂﬂu%ﬂﬁﬁuqiﬂﬂ

o A o o [ =1 3 [N Vg 1o
“If@‘})@'l'JUﬂ{,]'ﬂll'!ﬂlwﬂu']ll’iwiﬂim'l‘lj‘iSa’ﬂﬂUﬂ'ﬁ“ﬂﬂlﬂ']'lﬂJlﬂuuuﬂulﬂ 114 Fji%ﬂ'.l‘lﬂﬂluvlﬁ‘ﬂ'] a4
o 4 A wd gy '\ de = . a2
Lﬂﬂlﬂﬂ'ﬂﬂﬁﬂﬂﬂ‘] ﬂm@mmﬂf‘mguuvlﬂﬂuwusluﬁ::‘ﬂ?mmmmuﬂ‘mﬂﬂ)mmuiuﬂﬂuu

ar () o o
11031 246 219%an T fa lidrdesiudsn e sdieasig

=1 y:.; ol o a ) g/ P ) c.ly o g)d'
anuruvesfiFornyl ldunwuldmadesitaiviine lawanuivvesfiyeiry
w1 [=3 i 1
WIA91 247 TRUANT NITUAAIANUIAUYDINBUIMIgHNaNTTNUAD
a e 1 ' ' B o i 3 o
Fuidauynnansegdanvesganuielahonii anumivvesdiioianepiveziir 114
= an g o ¥ A oSy Ve ¥
wannsUIUMIHNITNIAG 14 18 endurmaeygansegaiuied lRsusanszno ey

T

Y

o a vy o ' [}
HIRT1 279 YNHanh SIULH G ﬂw@‘wwmﬂnmmsnmiwam

o WY oYl ¥ N =2 @ 3
Ay la givingdeadsdematungfanan
o =] 9 ed
magvisszaza lumsmhaenuanur eIy ia
S d oW i ad
11731 282 Mandn Wema lidenyananu il ugideiny

T o = ¥ a vy ke A o oA
11!?]@!:!?1’3 1%1%u1ﬂﬁ1a§]$ﬂuﬂuﬂWSLLﬂ@iﬂ%lWUQ‘]j']muuuﬂi'}U LL@%”]ﬂuﬂﬂﬁﬂgﬂﬁﬂﬁaﬂﬂ

o o o W o Ve oy wd P, v q 9 o
ﬂ\?ﬂﬂ"?ﬂﬂﬂiﬂiﬂuﬂﬁfﬂ'J‘H’]ﬂ]uﬁ'luﬂﬁ'lﬁllﬂﬁﬂquﬁ'} HL“ISEJ'JW%UUWE}\‘HLNGIH?HQWNUmm‘i

al

v w1 9 E) @ 4 9 ar 9 = st ' A =
Uﬂ'}J'ﬁ_lﬂ‘ﬂﬂfﬂ')ﬂ?Eﬂlﬁmlﬁ614ﬂﬂ'ﬂﬂ\?ﬂﬁ'nl‘lﬂﬂﬂﬂiﬂiﬂuﬁﬁfﬂqaﬁ-ﬁgﬂ‘ﬂ&"!"’u_lu"‘ﬁ'lfﬂﬂﬁﬂ?”ﬂ thlﬂﬂ

U

Huud wdeusumiluaniumsasvaeuludefima lduoumnetusiui
damudosdaennmsudngumeadeausiuiuiuenmsfid
Tumshaamiuvesd@emngugae
Aidormgerouaaanimiudumisden1d Srenadi iuiinelely

o 9 o o o o o o a Yy A a o
mmmummgmawmymnﬂuwmﬁa bl‘ﬂﬂ"mﬁfjﬂcl‘ﬁWL‘D’U’!“}ﬂﬂliJ"Iﬁ'lﬁLW@E}FU'IU@]’JU’JW"I

et o

1uﬂﬂﬂﬁﬂi%ﬂ'3‘}f”lfu*ﬂﬁ'lﬂﬂu fﬂﬂﬂiTUQ'mﬂ’N?dmuUuﬂﬂﬁ'lﬁ"llwﬂﬂﬂﬂ1

[~ a =3
Wluntune)

1 2 1
WINT284-1 1MMENI Moy Raudsisfesve madeedald

W

9 9 ot P o P oy & o <
ﬁn‘ﬂu’]“ﬂ?ﬂﬁﬁQﬁ“u'lﬂ'lWW'IﬂH']ﬂﬂ‘ﬂ%L‘ﬁﬂqcﬂ']mvuuulﬂiiﬁﬂ\‘]ﬂfé‘]iJlWUIﬂU'ﬂ'Nﬁ)ﬂ‘ﬁlﬂf_l



91

3.2 STUUADNNOUADT

L] 4 A A 1 Qs = g £a o5
TEUUABNUBUADIUAHNUNITAUWITUMATINIANN ﬁqﬁﬂiﬂﬂTﬁiﬂfﬂﬁwuﬂ

¥ 3 o o w_ & A Yw o a v 154 o & a =
ulﬂuﬂﬂ 'Iﬂtjﬁmammj"mmﬂmﬂmwmﬁﬂﬂﬁuﬂﬂmmu Uiﬁuﬂ’]u'ﬁ]“luﬂ'!'iﬁ'ﬂ'WEJ'IuL'WlllVP'IlI

24 ] ] T ] e& ar
wiowawganurholadheviismmmeundng

3.2.1 dssmaavigemam

o A e | w o i
wa m?mwmuﬂ:numuuawmuif&%mmmﬂLfluwaﬂngﬁmﬂaﬂumzwmuﬁ

o s ar lé Q4 = ar dy a’ ar ar
drdgudnunisluanigomSowndunaiuiuud ndnildSumsdanuwdoudunis

7]
i

= = ' . & o =) = el )
Wﬂjﬁﬂ!qﬂﬂiuiﬁﬁuﬂa13ﬂ1 (Accusatorial System)ﬂ)‘ﬁtﬂui&mﬁ‘l’mﬂ'liW’i}‘l‘iimﬂﬂmm’NagdWW

2
= T ar ] Y = a o or & 1
daie9ie lagnis Idganuisdeshoauenounangugninnuaeis ddaduadlussuy

a¥

e

LY o o q ¥ a £ ar
I yﬂﬁ??\?ﬂ’h‘l}uﬂﬁ?@tlﬂ&’%a‘ii\}ﬂﬂﬂﬂﬂﬂﬂ']ﬂ'l"i!‘lﬂJﬂlﬂtlﬁ’Nﬁ"IWEJ']‘Hﬂﬁﬂﬂ'INu@ﬂﬂﬂ%’JUGYJﬁN

B

Y 1 e A Yo o  am, Y
“ﬁﬁﬂ'ﬁ\i“lf’]llﬂl}izllﬂblﬁﬁﬁu (IlquISltOI'lal System) Wﬁﬂﬂﬂﬁuﬂﬂuawu]%ﬂj’mm’ﬂﬁ HAZHIUIGH

%0 ar F4 dw 3 ar ar o Y
T menundngues 18 uonaniiluafiotgn winsusemsezimiidly
Yot ¥ = i = ' = & 1 1
gaoenalumsdumanueis unuiantiuganydndhenisuen lldramnmaulussoy
naIm'”

a = o 1
Tuadelusrimmanarsanad luununndsumasziuszuy laaay Ae
P o o a &4 ¥ g A R = 9 o
grininy s naauiilunsdumaudsuaiudorians 3 luiinis ey mIdgaauh
w & - ) A Yo e - ! A A A
WOIUNANE I 1IN TU RNy InIenusgaguddndunftziinnayluissauiifame

L
w o @ a o of 1 a
e Tagzdosauiuauuaziinsda Fund lagauaammuiud iudvosnmsgnyy

ar LYY 9 o ]
Tudl a.nt. 1670 nazgnyuludszmeadingpamnsosadund laawdunoleaues udding

ar o 98 & (Y] “1 @ A ) =1 ] ¥ =3
Faudatuduinarmvesmeiuninguluad luadeimsinsaduseoy laaiuil udeed

¥ o A 4 gt 3 = ) o a g o
ﬂ'lii‘]fﬂl“liﬂ')‘h"]iyﬁiﬂEflfﬂ’.!"llfg.mw"Iﬁiﬂ%?ﬂ‘]ﬂﬂﬂluﬂ']ﬂ’i%'liﬂﬂﬂﬂ ﬂiﬁuﬂ131‘l§ﬂuﬂ$

€

o w o ot o W 1 & gl w A
anUszansuneudigeingvesnasingeluilapiu nafe dininurszdnidionnny
A ﬂ 9 oA A o oa wod “ as 9/
gryudududidemnuymmzinnsdaiudomanse Insodoanuivesgnyuies anggnyy
{ A w LY o ] ar
wdSavwannldounnuiFedunasin vazaglaumuveshodranneenuuilude
Andu TuAnassen 17 Gudnsuasundaddinsansanad luldsamadsnguanszuy s

T ar at [y o ' g a .53' ¥
mumrﬂuswnﬂanm HANDHURIBLDSINVWENUHANFIUAN 9 ﬂaﬂmuiuwﬁuagﬂmx

2 Phipson, Phipson on Evidence, 16" ed. (Thomson: Sweet and Maxwell, 2005), p.126.




92

o 8f

Ay o a qs 4 = = A ' 9o ey - 5 2 A o
Qﬂ'lqluﬂ:J:i‘ﬂutﬂEJ’JﬂU“Uﬂﬂ‘}Ji“ﬂ"iﬁlSﬂﬂluﬂﬂﬂzgﬂﬂﬂﬂu‘luﬂﬂﬂﬂﬂﬂﬂﬁ'uﬂﬂuu UUATFUTHUIU

= ] o [y =

o o &£ 3 o o & gy o 1
uﬂﬂauﬂw mJﬂmm"lumaawmmmmmuwumu Wiﬂ“lﬂﬂulﬂﬂumﬂ’m‘ljﬂﬂ ua:r'lwma

r 1
A

4 = ar . (=3 . A o =
(I INIAAN NS PIWEUANIN Y (Opinion rule) Fafineurzdeainarumwizden

-]

(=3 ey [N q) =
WUWUYHHW?@%QUUM'] ‘lll‘l‘h'l'ﬂﬂﬂ')’!'ﬂ@]'lll"llﬂﬁgﬂﬂ?ﬁﬂ?’iﬂﬂﬂu"uﬂﬂ?ﬁﬂulﬂﬁ

@

o @ dyd A& I3 =Y = H o e
Tagszasdvesnaniiaiosy ldwmuyanadnanuaunnuiuduaIm
o - =] : = =]
AUNTIV UALHINMTINANNIIAIUBAAIV0IAUDY LaZAITHAAIA LAY [ABn1s
¢ = a A A lc:iy of 1 o A
mamsaivssinumuitzdiumsdanavesnies ernsanhudiwemiuimdnsome
] g = by ar o o = it
VBB WAZHHTUANWAUAALININAUABIRBINUY aANITBH)5Zn15InUUIAYAAND
9 P 1 o A =y 1 9 A o - B = A Qi
winnvoaweuluszuunanmidfadiasnuieuivnioriues s bilahaudanss ldguau
A 1 [ @ = < S oar F 9} o L] ol P
guyaden lsndanwnuanuiuszszrnesilunsiteneh desdredielsndeduilums
o A o o 'Y 1 e 1 a A o =~
porasn Uy taziaduaunnnds madeut s seus vl Wenusangwonewui
= = 5 3 [% - a 4 ydq o e
witewin uazneastszmaguigawinlundanieslinfaalsiedyludsaime

Auigesmane

1. AMmsnesazEauzsesdie g iiaaunds

L
¥ L | ar

lugnigowsmeaauzvosdi@srngimauasiaiuingrueiyga 1)
(4

' q =1 . . @ as ar

ptndany Tastiguziiuweiunnumii(Opinion Witmess) mudeorisfundronsundngiu

s k 2 o e [y 1 o
YDIAN5T (Federal Rules of Evidence) 11051 7 latiygiiineanumsitngnssuiuniotsaniu
1 [~ 4 o { ] g t
MRYBIRAHBIHIY MIUAAIATIITUYDIGTIIF I YUALNISILNANUVDURFLITIY 1T U

al ya R T o & o o o ¥ ¥ o ¥
FlaimsvygfluGesmahduweud@erny msdamumouddorniy 1 lasmwz
Tagezdenimanmsfunmuyaaani hliluinasis wilaisdu auvgndasimdnms

r 1
Iy 8 w a 1 Qs a s ares 1 oz
Auwermynnand il lairuseinauinnlunguuievesaniyomin ldyaaams
o o - ] 3 9} = A U 3 1 of =] = 9
QLGHUT]TIfg'ﬂﬁ'lfumCWNLL'E'W@E%B')‘ﬂ']ﬂgﬂﬂﬂ?'\ﬂﬂ'muHW'Nﬂuﬁ"iu3lﬂu‘l’”ﬂu WTIUTIOU
] 9
3 o o

wanmsdunweeaaia lthimisiolddudsomgnerealsznn 18 Taen ido el ynia v

u

o LY wa b Y

umigaansowsuyanauidiiu Tasey Taumgululszmeng

oo

- o A i w o
nanFeaneuanuuilivesndu 2 Usemsimaanigueuldsuils

=3 8 A
wenuannu 1d Ao

Ea
=Y LY

=] ) [ 9t =3 a
1) ﬂimWU']utﬂuuﬂﬂﬁ‘ﬁ‘iﬁJﬂ”l Lmﬁwwmumﬂmmumﬂm}amwsw

2.

' kY 9/ ¥ o ' g ¥ o “a a o
wou biosyaldnuzgnyud laldduudss dmsasddemarsmmanufaniuiruves

Y & o ) I’ o a d =2 g Ao 1y
W °Uﬂm%ﬂﬂ‘iﬂx‘l?JUNEJ‘LgHUﬁESMﬂTi‘}J‘ﬂS'mﬂuIﬂEJVINﬂ’J’IEJLWu mzﬁummmuﬁumm

SuflaanuAaiuye sweu WY ANNARIeATIUBIRIYARANT B TRY N30IVIINIIWDIAY



93

¥ A ' e a A 9 ' o A
mmgﬁﬂ‘iummﬁﬂa AITLUR ﬂ??gﬂﬁiﬂﬂ]ﬂﬂuﬂﬂﬁﬂu sﬂumu 'H'lﬂvlﬂJEJ'ﬂ'iJleﬁUWU'lu
d A4 o ¥ & o 1Ay d o  aAd
AN TLNSINVUBINIVFTUNA U ‘Ui’)l"ﬁ%%SQlWﬁ'Iuﬂﬂﬁﬁuﬂjﬁﬁivlﬂﬂllﬂ
9}::; . d. ] o @ s
2) Wﬂ'lulﬂl‘]fﬂ?"h’?iy) (Expert Wltness) lﬂ@ﬂLﬂﬂNﬂ?TN%?lﬂuﬁ@ﬁiUﬂﬂ

¥

A - - s ' 3 d ¥ o = ¥ o
WE!’Iuﬂﬁzlﬂﬂumﬂ%'lﬂﬂ‘!ﬂ']ﬂ'l’d‘Hiﬂﬂmzﬁﬂﬂ]ulluﬁWNW‘iﬂilzﬁlﬂi)ﬂ'i&’mu‘uﬂm%%‘iﬁﬁ'I\‘l‘U'éJ‘V]
o

L'l <

&

3 a - & 4 ar o o
mefuaas nseinenmuvualatuuamieddewideanudiug dsgaunisel nie
¥y a s g s & A y y ¥
ANuiN I INewnens Fadideany luanisniug szetueldmauazenzgnyudila
L= g 9 = ar L) = ¥ 1
Towoa gl Idimeuddeingluaniyewsmiveumanirauaiann T
0 w ool b owoya S woas ¢ o
Srfauyusvesmansfeziimsuned iy azidu hitweduilgmilumansususlad
ot 3 o 1 3: | aa w b
A Sganvuaadidenariu 183 lullguiiuausssuar oz idedeld lasnus
= ¥ 9 a g a Al g PR
AnuIIeveIIynry nazauivesiidemgziiulse Tomiuams Sisdeaduds o

douimuddranydnidnaiydidue

) T

2, mshaudiienyhinaunads

T ] Fd 14
FEmnhAuneudsoingienaudsdslumaansgiulidundyga 13

o

3

U Y ¥ Y &y o .:1 & Yo o & A
Tasmmigami Idnaauddhedu Jsdeshims dunemyanans lihinlddiy Faleuly
g o o ¥ o 9 YoM A a2 1 e < '
dfgfimaszoen Thihmonudidsinadhdnie dszduudsndiduilynFeausssua lai

@ o gt ot =, o W <
sredadu ldlagldanuianuensanioUssaumsel luiindszdriuve gy uay
o
= a < o =
anwindinsmaaiwvieanuimuiz ludnemsusuadusz 1dennisdinnuvsg
y.:l 1 3}' 3 =t ar 2 1 o o o P
AFosgundy nardndeniemans lhssusufleanumvvesdissrngluilyvin
annsodadu ld lnennuivesnusssuatemly'™

¥ ¥
anudnguoawnudiioirglumsididonfue snuzgnyunseenaiu

T as @ 3 o el 3 F=1 gJ'd' =t o o
donruuys Wudwddsznnuesdidorngriug vrnsdnoudisoimgianusuiuuin

w & =3 o a 4 to o o 2
lumsdadulszaudingluad uauisnsdiuennines hisntlu msseusunorudiborsny

o Y a Q7 @ 4a w9 ) < Yar s = Y
g ldiAaanuduaumsaadund 18 nieunsdiddadunnenlfinsugiuesinio
4 9 B 1A o 1 a A w a waa =4 = \

18 nenudisernah hitinawd il wu adderdumsl §aTndnTeviieey (malpractice)
4 o oA ! A o 71
Felszimulunafsndumgouas 1 luAua NI AN BANNFIUIYUBIUUNERIAA
wondiFerngdanuiniunnmaeausssuaigon iimwsoniussdunasgiuves

=S = ] o 1 o 3 & o
TFwunwnd 18 uad e nulssnmduasusunwngtiudeusainsuauia ldforadh 1l

1 Jolowicz, J. A, On_Civil Procedure (Cambridge Studies in International and

Comparative Law: Cambridge University Press, 2000), p. 273.



94

i Aundoadiorda B3luresnu 14 deflgnyuiioniilesunsld nonmdimang i
TunsEUIURITUMASANINENAYDIAND
D Fmsthddemgnma

Afornaimandadaluansgeminmiuezdignszuaufinsanndues

1 v T a
as Uiy ajAveq Federal Rules of Bvidence 10 706" Aenantn fisesigiesaunang

o

"
o

' 3 ] ) ' -2 °
(1) MsuAsRe enamiuaunlIsiemsaieganurheladosuesreiidrds
! =2 ul ' o 9 o 91 A
uaaagead melamadelidswerudidorny Tasawiseenldganuauesioie
9 o ] duy o A o P 1 o’;’ 9 o = | ar
dFvangaemanla malidrsiszuasdaneudiFerngiganuanaufiugseusmsu

= ] g 3 = 2 du @ ¢ o ¥ o w 1 3 yﬂ
“Vi3'f)ﬁ!ﬁlﬁﬂQWQWU'IHP\\!L“Iff]?‘]f’]iﬂﬂﬁ']ﬁlﬁﬂﬂiﬂ\?ﬂllﬂ F;JIE‘HU’J”D"}%\J"INﬂ‘mgﬂﬁ?ﬂUQﬂUllﬁﬂﬁﬂﬁlWL H

"** Fedural Rules of Evidence, rule 706. Court Appointed Experts;

{a) Appointment. The curt may on its own motion or on the motion of any party enter
an order to show cause why expert witnesses should not be appointed, and may request the
parties to submit nominations. The court may appoint any expert witnesses agreed upon by the
parties, and may appoint expert witnesses of its own selection. An experl witness shall not be
appointed by the court unless the witness consents to act. A witness so appointed shall be
informed of the witness’ duties by the court in writing, a copy of which shall be field with the
clerk, or at a conference in which the parties shall have opportunity to participate. A witness so
appointed shall advise the parties of the witness’ findings, if any; the witness” deposition may be
taken by any party; and the witness may be called to testify by the court or any party The witness
shall be subject to cross-examination by each party, including a party calling the witness.

(b) Compensation. Expert witnesses so appointed are entitled to reasonable compensation
in whatever sum the court may allow. The compensation thus fixed is payable from funds which may
be provided by law in criminal cases and civil actions and proceedings involving just compensation
under the fifth amendment In other civil actions and proceedings the compensation shall be paid by
the parties in such proportion and at such time as the court directs, and thereafter charged in like
manner as other costs.

(c) Disclosure of appointment. In the exercise of its discretion, the court may
authorize disclosure to the jury of the fact that the court appointed the expert witness.

(d) Parties’ experts of own selection. Nothing in this rule limits the parties in calling

expert witnesses of their own selection.
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" Fedural Rules of Evidence, rule 706. Court Appointed Experts;
(a} Appointment. The court may on its own motion or on the motion of any party

enter an order to show cause why expert witnesses should not be appointed, and may appoint
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expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own
selection. An expert witness shall not be appointed by the court unless the witness consents to
act. A witness so appointed shall be informed of the witness’ duties by the court in writing, 2
copy of which shall be filed with the clerk, or at a conference in which the parties shall have
opportunity to participate. A witness so appointed shall advise the parties of the witness’
findings, if any; the witness’ deposition may be taken by any party; and the witness may be
called to testify by the court or any party. The witness shall be subject to cross-examination by

each party, including a party calling the witness.
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"** Fedural Rules of Evidence, rule 603. Oath or Arfirmation;
Before testifying, every witness shall be required to declare that the witness will
testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’
conscience and impress the witness’ mind with the duty to do so.

' Fedural Rules of Evidence, rule 702, Testimony by Experts;
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If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion
or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the
product of reliable principles and methods, and (3) the witness has applied the principles and

methods reliably to the facts of the case.
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! Rule 703. Bases of Opinion Testimony by Experts;

The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the hearing. If of
a type reasonably relied upon by experts in the particular field in forming opinions or inferences
upon the subject, the facts or data need not be admissible in evidence in order for the opinion or
inference to be admitted. Facts or data that are otherwise

" Rule 704. Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or
inference otherwise admissible is not objectionable because it embraces an ultimate issue to be
decided by the trier of fact.

(b} No expert witness testifying with respect to the mental state or condition of a
defendant in a criminal case may state an opinion or inference as to whether the defendant did or
did not have the mental state or condition constituting an element of the crime charged or of a

defense thereto. Such ultimate issues are matters for the trier of fact alone.
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** Rule 705. Disclosure of Facts or Data Underlaying Expert Opinion;
The expert may testify in terms of opinion or inference and give reasons therefor
without first testifying to the underlying facts or data, unless the court requires otherwise. The

expert may in any event be required to disclose the underlying facts or data on cross-examination.
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