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ABSTRACT

This research on the legal effects of the bi-lateral free-trade agreements (FTA) had the
objectives of 'studying and analyzing the legal principles and issues in relation to the
establishment and development of the free-trade area projects such as the concordance between
the FTAs and the international laws under the framework of GATT or World Trade Organization
(WTO). The rescarcher picked up the FTA negotiations between Thailand and the US as the case
study owing to the latter’s economic power position which wants fo expand its free trade area
with other nations including Thailand. At the time of the research making, Thailand and the US
was being in the said negotiation process and it was likely that the US would want Thailand to
liberalize the trade, investment and éervices as well as to increase the intellectual rights protection
to a higher level than those permitted by the WTO’s Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS). In case Thailand accepts the negotiation results in such
topics, more legal issues will get involved and come into consideration -- WTO’s international
trade rules and regulations or certain parts of Thailand’s domestic laws, which will be affected

and revised thanks fo the effects of the negotiations, for example.

As an FTA 1s an international agreement that can affect the sovereignty of the countries
and will influence the governmental administration including the legislation, its legal impacts, in
the researcher’s viewpoint, are significant enough to be studied. Despite the future unnecessity to
revise such laws owing to the possible failing consequences of the US-Thailand FTA

negotiations, this research can still educate and prepare the researchers and others in regard to the



FTA-relevant laws for their further development and amendments. Besides, the research can

make known that the FTA principles are not only economically but also statutorily oriented.

This research was conducted on the basis of the FTAs” foundation papers and documents
such as Thai and English meeting reports, essays, textbooks as well as articles published on
Internet web sites. The research found that the US-Thailand FTA negotiations had mvolved
international and domestic laws in the concerned fields such as the intellectual property law as
well as trade and other laws. Revisions of Thailand’s intellectual property law will, certainly, take
place in case the US can persuade the Thai side to adopt a higher level of the intellectual property
rights protection. And so will Thailand’s trade, investment and service law be cormrected if the
negotiation ends up with Thailand’s acceptance of the US” adherence to the principles of its FTAs

carlier signed with Singapore or Chili,

Whether Thailand will achieve or fose from the FTA to be made with the US will depend
on how much advantage the Thai side’s negotiating competency can aftain given that legal issues
will still be a crucial instrument that will push the implementations and enforcement of the
judicial measures for the economic and social interests. The researcher hopes that this research

will enrich more knowledge to those wanting to study the FTA issues further.
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*“Rach Party shall provide that where the term of protection of a work (including aphotographic
work), performance, or phonogram is to be caleulated:

(a) on the basis of the life of a natural person, the term shall be net less than the life of the
author and 70 years after the authors death; and

{b) on a basis other than the life of a natural person, the term shall be not less than 70 years
from the end of the calenday year of the first authorized publication of the work, performance, or
phonogram or, failing such a2uthorized publication within 50 years from the creation of the work,
performance, or phonogram, not less than 70 years from the end of the calendar year of the creation of
the work, performance, or phonogram * In hitp:/Awww.ustr. gov/inew/fta/Singapore/final htm, Access
date August 4,2005
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"3 (b} Neither Party shall permit the retransmission of felevision signals
(whetherterrestrial, cable, or satellite} on the Internet without the authorization of the rightholder
in the subject matter of the sigral” In htip//www.ustr.gov/new/fta/Singapore/final.himn  access
date August 4,2003

*7.(2) In order to provide adeguate legal protection and effective legal remedies
against the circumvention of effective rechnological measures that authors, performers, producers
of phonograms, and their successors in interest use in connection with the exercise of their
rights and that restrict unauthorized acts in respect of their werks, performances, and
phonograms, each Party shall provide that any person who:

{i) knowingly, or having reasonable grounds to know, circumvents without authority
any effective technological measure that controls access to a protected work, performance,
phonogram, or other subject matter; or shatl be liahle and subject to the remedies provided for
in Article 16.9.5. Each Party shall provide that any person, other than a nonprofit library, archive,
educational institution, or public noncommercial broadcasting entity, that is found to have
engaged willfully and for purposes of commercial advantage or private financial gain in such

activities shall be guilty of riming > in

hitp:/fwww ustr.gov/new/fta/Singapore/final him Access date August 4,2008
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?«g_ In order 1o provide adequate and effective legal remedies to protect rights management
information:

(a) each Party shall provide that any person who without authority, and knowingly,or,
with respect to civil remedies, having reasonable grounds to know, that it will induce, enable,
facilitate, or conceal an infringement of any copyright or related right,

() knowingly removes or alters any rights management information”; In

http:/fwww.ustr.gov/new/fta/Singapore/final. htm access date August 4,2005
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“’“(um‘r'};s {9 16.7.1 :1aWHID ﬁ?!%’ﬁ"l - ﬁx‘lﬂi‘ﬂ{ J1. Each Party shall make patents availabie
for any invention, whether a product or a process,in ali fields of technology, provided that the invention is
new, involves an inventive step, and iscapable of industrial application, For purposes of this Article, a
Party may treat the terms"inventive step" and "capable of industrial application” as being synonymous
with the terms"non-obvious" and "useful", respectively. Each Party may exclude inventions from

ntabilityonly as._defined in icles. 27.2 and 27.3(a) of the TRIPS Agreement.”In
hitp:/fowew.ustr.govinew/fta/Singapore/final htin access date August 4,2005

"'«2. Members may exclude from patentability inventions, the prevention within their territory
of the commercial exploitation of which is necessary to protect order public or morality, including to protect
hurnan, animal or plant life or health or to avoid sericus prejudice to the environment, provided that such
exclusion 1s not made merely because the exploitation is prohibited by their law,

3 Members may also exclude from patentability: (a)diagnostic, therapeutic and surgical
methods for the treatment of humans or animals;” In hitp/fwww.ustr.gov/new/fta/Singapore/final. him
access date August 4,2005

* TRIPS Article 33 “The term of protection available shall not end before the expiration of a

period of twenty years counted from the filing date”
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P Where a Party provides for the grant of a patent on the basis of an examination of the
invention conducted in another country, that Party, at the request of the patent owner, may extend the term
of 2 patent for up to five years to compensate for the unreasonable delay that may occur in the issuance
of the patent granted by such other country where that country has extended the term of the patent based on
such delay, ” In http/’www.ustr.gov/new/fia/Singapore/finalhtm  access date August 4,2005

"1, Each Party shall implement the obligations of this Chapter within the following periods:

(a) Each Party shall ratify or accede to the UPOV Convention and give _eﬂ"ect to the
obligations in paragraph 4 of Article 16.4 within six months of the date of entry into force of this
Agreement or December 31, 2004, whichever date is earlier;”

“3 Members may also exclude from patentability:plants and animals other than micro-organisms,
and essentially biological processes for the production of plants or animals other than non-biological and
microbiological processes. However, Members shall provide for the protection of plant varieties either by
patents or by an effective suigeneris system or by any combination thereof The provisions of this

subparagraph shall be reviewed four years after the date of eniry into force of the WTO Agreement”’
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FTA US- SINGAPORE
ARTICLE 16.8 : CERTAIN REGULATED PRODUCTS

4. With respect to any pharmaceutical product that is subject to a patent:
(c) the Party shall not grant marketing approval {o any third party prior to the expiration
of the patent term, unless by consent or with the acquiescence of the patent owner.

25 dmueliilsemagmld "dnBidane ludoya Exclusivity) 4AuTHEY

ar

0w gf 9/ 9 o ¥ o oa d & as =S = o o 4
Fudr¥u daonmiwg laswmiiordanussiianeanu nieadwadetudiudimuanar 53 1y

' «6. Neither Party shall permit the use of the subject matter of a patent without the
authorization of the right holder except in the following circumstances:
(a) to remedy a practice determined after judicial or administrative process to be
anticompetitive under the competition laws of the Party;
(b) in the case of public non-commercial use or in the case of a national emergency or
other circumstances of extreme urgency, provided that:
(i) such use is limited to use by the government or third parties authorized by
the government;
(it) the patent owner is provided with reasonable and entire compensation
forsuch use and manufacture; and
(iii) the Party shall not require the patent owner to transfer
undisclosedinformation or technical "know how" related to a patented invention that has been
authorized for use without the consent of the patent owner pursuant to this paragraph. Where a
Party’s law allows for such use pursuant to subparagraphs (a) and (b), the Party shall respect the

provisions of Article 31 of the TRIPS Agreement”.
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7wy, 1fa Party requires the submission of information conceming the safety and efficacy of
a pharmaceutical or agricultural chemical product prior to permitting the marketing of such product,
the Party shall not permit third parties not having the consent of the party providing the information to
market the same or a similar product on the basis of the approval granted to the party submitting such
information for a period of at least five years from the date of approval for Periods atiributable to
actions of the patent applicant shall include such periods of time taken to file prescribed documents
relating to the examination as provided in the laws of the Party. a pharmaceutical product and ten years
from the date of approval for an agricultural chemical product.”

ey, Members, when requiring, as a condition of approving the marketing of
pharmaceutical or of agricultural chemical products which utilize new chemical entities, the
submission of undisclosed test or other data, the origination of which involves a considerable effort,
shall protect such data against unfair commercial use. In addition, Members shall protect such data
against disclosure, eicept where necessary to protect the public, or unless steps are taken to ensure that

the data are protected against unfair commercial use.”
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3. Bach Party shall provide that patent owners shall also have the right to assign, or
transfer by succession, a patent and to conclude licensing contracts. Each Party shall provide a
cause o faction to_prevent or redress the procurement of a
without the authorization of the patent owner, by a party who knows or has reason to know that
such product is or has been distributed in breach of a contract between the right holder and a
licensee, regardless of whether such breach accurs in or outside its territory. Each Party shall

provide that in such a cause of action, notice shall constitute constructive knowledge”.
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"4gTA  US- SINGAPORE ARTICLE 16.2:-TRADEMARKS, INCLUDING
GEOGRAPHICAL INDICATIONS

1. Each Party shall provide that trademarks shall inchide service marks, collective marks, require, as
a condition of registration, that signs be visually perceptible, but cach Party shall make best efforts to register
scent marks. Each Party shall afford an opportunity for the registration of a trademark o be opposed. and
certification marks, and may include geographical indications, Neither Party shall make best efforts to register
scent marks. Each Party shall afford an opportumity for the registration of a trademark to be opposed.

2. Each Party shall provide that the owner of a registered trademark shall have the exclusive nght
to prevent all third parties not having the owner's consent from using in the course of trade identical or similar
signs, inchiding geogmphicél indications, for goods or services that are related to those in respect of which the
trademark is registered, where such use would result in a likelihood of confusion,

4. Article 6 bis of the Paris Convention for the Protection of Industrial Property (1967)(“Paris
Convention”} shall apply, mutatis mutandis, to goods or services that are not similar to those identified by 3
well-known tradermark, whether registered or not, provided that use of that trademark in relation fo those
goods or services would indicate a connection between those goods or services and the owner of the trademark

and provided that the interests of the owner of the trademark are likely to be damaged by such use”
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? «FTA US- SINGAPORE ARTICLE 16.9 : ENFORCEMENT OF INTELLECTUAL
PROPERTY RIGHTS
Civil and Administrative Procedures and Remedies for the Enforcement of Intellectual
Property Rights
8. Each Party shall provide that in ctvil judicial proceedings, its judicial authorities
shall have the authority, at least with respect to works, phonograms, and performances protected by
copyright or related rights, and in cases of trademark infringement, to order the infringer to pay the
right holder damages adequate to compensate for the injury the right holder has suffered
because of an infringement of that persons intellectual property right by an infringer engaged in
mfringing activity, as well as the profits of the infringer that are attributable to the infringement and are
not taken into aceount in computing the actual damages. In addition, in determining injury to the
right holder, the judicial authorities shalt, inter alia, consider the value of the infringed-upon

good or service, according to the suggested retail price of the legitimate good or service.

Criminal Procedures and Remedies fer the Enforcement of Intellectual Praperty Rights

21. Each Party shall provide criminal procedures and penalties to be applied at
least in cases of willful trademark counterfeiting or copyright or related rights piracy on a commercial

scale, Willful copyright or related rights piracy on a commercial scale includes (i) significant willful
infringements of copyright or related rights that have no direct or indirect motivation of financial gain,
as well as (it) willful infringements for purposes of commercial advantage or financial gain.

(b) Each Party may provide procedures for right holders fo_initiate private
criminal actiens, However, these procedures shall not be unduly burdensome or costly for right
holders. Each Party shall ensure that non-private criminal actions are the primary means by which it
ensures the effective enforcement of its criminal law against willful copyright or related rights piracy.
In addition, each Party shall ensure that its competent authorities bring criminal actions, as necessary,

to act as a deterrent to further infringements.”
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» “FTA US- SINGAPORE ARTICLE 16.9.3 Each Party shall inform the public of its
efforts to provide effective enforcement of intellectual property rights in its civil, administrative,
and criminal system, including any statistical information that the Party may collect for such
purposcs.”

* TRIPs Article 41.4 “Parties 1o a proceeding shall have an opportunity for review by a
Judicial authority of final administrative decisions and, subject to jurisdictional provisions in a
Member's law concerning the importance of a case, of at least the legal aspects of initial judicial

decisions on the merits of a case. However, there shall be ng_gbligation to provide an
opportunity for review of acquittals in criminal cases,”
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' Notification to house of Representative: USTR. Press Release FTA-Thai-Us. In http://
www.ftawatch.org/cgi-bin/cfiles.cgi?0,0,0,0,4,11 Access date December 27,2004,

? Notification to house of Representative: USTR. Press Release FTA-Thai-Us. In hitp://
www.ftawatch.org/cgi-bin/cfiles.cgi70,0,0,0,4,11 Access date December 27,2004,
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GATTI1994
Article24
Territorial Application - Frontier Traffic - Customs Unions and Free-trade Areas
“4, The contracting parties recognize the desirability of increasing freedom of trade by
the development, through voluntary agreements, of closer integration between the economies of

the countries parties to such agreements. They also recognize that the purpose of a customs union
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or of a free-trade area should be to facilitate trade between the constituent territories and not

to raise barriers 1o the trade of other conlracting parties with such territories.

5. Accordingly, the provisions of this Agreement shall not prevent, as between the
territories of contracting parties, the formation of s customs unmion or of a free-trade area or the
adoption of an interim agreement necessary for the formation of a customs union or of 2
free-trade area; Provided that:

{a} with respect to a customs union, or an interim agreement leading o a
formation of a customs union, the duties and other regulations of commerce imposed at the institution
of any such union or iaterim agreement in respect of trade with contracting parties not parties to such
union or agreement shall not on the whole be higher or more restrictive than the general incidence of
the duties and regulations of commerce applicable in the constifuent territories prior to the formation
of such union or the adoption of such interim agreement, as the case may be;

(b) with respect to a free-trade area, or an inferim agreement leading to the
formation of a free-trade area, the duties and other regulations of commerce maintained in each of
the constituent territories and applicable at the formation of such free-trade area or the adoption of
such interim agreement 1o the trade of contracting parties not inchuded in such area or not parties
to such agreement shall not be higher or more restrictive than the corresponding duties and other
regulations of commerce existing in the same constituent ferritories prior to the formation of the
free-trade area, or interim agreement as the case may be; and

{c) any mferim agrecment referred to En subparagraphs (a) and (b) shall
inclnde a plan and schedule for the formation of such 4 customs union o of such a free-trade area

in a reasonable length of time.”
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“any interim agreement referred to in subparagraphs (a) and (b) shall include a

plan and schedule for the formation of such a customs union or of such a free-trade area within

a reasonable length of time”
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TRIPS Article 6 Exhaustion
“For the purposes of dispute settlement under this Agreement, subject to the
provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of

the exhaustion of intellectual property rights.”
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Where the law of a Member allows for other use of the subject matter of a patent without
the authorization of the right holder, including use by the government or third parties authorized

by the government, the following provisions shall be respected:

(b) such use may only be permitted if, prior to such use, the proposed user has made
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national emergency or other circumstances of extreme urgeacy, the right holder shall,
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nevertheless, be notified as soon as reasonably practicable. In the case of public non-commercial
use, where the government or contractor, without making a patent search, knows or has
demonstrable grounds to know that a valid patent is or will be used by or for the government, the

right holder shall be informed promptly;

(h) The right holder shall be paid adequate remuneration in the circumstances of each

case, taking into account the economic value of the authorization;
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are taken to ensure that the data are protected against unfair commercial use,”
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Article 27

Patentable Subject Matter
3. Members may also exclude from patentability:

(b) plants and animals other than micro-organisms, and essentially biological processes
for the production of plants or animals other than non-biological and microbiological processes.
However, Members shall provide for the protection of plant varieties either by patents or by an
effective sui generis system or by any combination thereof. The provisions of this subparagraph

shall be reviewed four years after the date of entry into force of the WTO Agreement.
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Article 41

1. Members shall ensure that enforcement procedures as specified in this Part are available
under their law so as to permit effective action against any act of infringement of intellectual
property rights covered by this Agrcement, including expeditious remedies to prevent
infringements and remedies which constitute a deterrent te further infringements. These
procedures shall be applied in such a manner as to aveid the creation of barriers to legitimate

trade and to provide for safeguards against their abuse,
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1. arsnseieandfidszdng nwiiedediunisd il unguuie (Bffective Action
against infringement)
2. Hwnasmsiud luasdeefunsiifu (Expeditious remedies for prevention)

3. UNAYAvYIN ( Deterrent effect)

* Vichai Ariyanuntaka ,The Central Intellectual Property and International Trade Court:
Global Perspective of Intellectual Property Rights Enforcement {Asia-Europe Dialogue Hanoi,
16-17 May 2002)p.1.
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SECTION 5: CRIMINAL PROCEDURES
Article 61

Members shali provide for criminal procedures and penalties to be applied at least in
cases of wilful trademark counterfeiting or copyright piracy on a commercial scale. Remedies
available shall include imprisonment and/or monetary fines sufficient to provide a deterrent,
consistently with the level of penalties applied for crimes of a comresponding gravity. In
appropriate cases, remedies available shall also include the scizure, forfeiture and destruction of
the infringing goods and of any materials and implements the predominant use of which has been
in the commission of the offence. Members may provide for criminal procedures and penalties to
be applied in other cases of infringement of intellectual property rights, in particular where they

are committed wilfully and on a commercial scale,
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The Honorable J. Dennis Hastert
Speaker
U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Speaker:

In accordance with section 2104{a)(1) of the Trade Act of 2002 (the Trade Act), and pursuant to
authority delegated to me by the President, I am pleased to notify the Congress that the President
intends to initiate negotiations for a free trade agreenicnt (FTA) with Thailand. We expect these
negotiations to get underway by June 2004, and we will be consulting closely with the Congress

regarding these negotiations, as required by the Trade Act.

The Adminisiration is committed to bringing back trade agreements that open markets to benefit
our farmers, workers, businesses, and families. With the continued help of Congress, we can

move promptly to advance America’s trade interests.

An FTA with Thailand will help foster economic growth and create higher paying jobs in the
United States by reducing and eliminating barriers to trade and investment between Thailand and
the United States. It would increase benefits to consumers through increased competition in both
countries. The FTA will also enable us to address market access impediments in Thailand,
including high tariffs on agricultural goods, unjustified use of sanitary and phytosanitary
measures, restrictive licensing practices, inadequate protection of intellectual property rights, an
unpredictable and nontransparent customs regime, and certain limitations on access for U.S.

service providers.

We believe the United States has much to gain in pursuing a negotiation with Thailand.
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Thailand already is our 18th largest trading partner with $19.7 billion in total trade during
2002 .The increased access to Thailand’s market that an FTA would provide would further boost
trade in a wide range of both goods and services, enhancing employment opportunitics in both
countries. Negotiation of an FTA would level the playing field for U.S. exports from two
perspectives. Many of Thailand’s products already enter the U.S. market duty free under the
Generalized System of Preferences. An FTA would make duty-free treatment reciprocal. In
addition, an FTA would give U.S. exports the comparable preferential treatment to that which

Thailand affords goods from its ASEAN and other preferential trading partners,

An FTA with Thailand would be particularly beneficial for U.S. agricultural producers who have
urged us forward. The United States is one of the largest suppliers of agricultural products to the

Thai market, which was the 16th largest market for U.S. farm exports in 2002. Elimination of
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Thailand’s high duties and other barriers in the agricultural sector would create new opportunities
for U.S. farmers in this major market. For this reason, agricultural groups have consistently cited
Thailand as one of the potential FTA partners of most interest to them. We also will seek
improved market access through eliminating high tariffs and non-tariff barriers on industrial
goods of export interest to the United States. We are sensitive to Congressional concerns on
automotive issues and will consult closely with Congress and U.S. auto manufacturers and
workers in developing our positions on this issue. We also will seek to climinate certain
restrictions that make it difficult for U.S. service providers to operate ir: the Thai market, and to
address other bartiers to U.S. goods and services. We recognize the concerns that have been
raised by U.S. industry about the deficiencies in Thailand’s protection of intellectual property and
in its customs regime. We have held detailed and extensive discussions on these issues with
Thailand throughout the 16 months under our bilateral Trade and Investment Framework
Agreement (TIFA) and have made progress on specific issues, including the efficiency and

predictability of the Thai customs process and the increased coordination of the Thai agencies
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responsible for intellectual property enforcement Addressing these issues, as well as other areas
such as strengthening measures against the production of illegal optical discs, will be essential for
the successful conclusion of these negotiations. In this regard, we will seek to include provisions
that bring Thailand’s intellectual property and customs regimes up to the standards set in our
other recent FTAs, as indicated below in our specific negotiating objectives. An FTA also would
encourage greater liberalization of foreign investment between the United States and Thailand.
The United States already is the second largest investor in Thailand. An FTA would build upon
the preferential access afforded U.S. companies under the U.S.-Thailand Treaty of Amity and
Economic Relations, one of U.S. industry’s highest priorities. We believe an FTA would help
strengthen our cooperation with Thailand in multilateral andregional fora. We shared the concerns
expressed by some Members of Congress regardingThailand’s commitment to the multilateral
trade agenda following the WTO Ministerial meeting in Cancun. Since then, the Thai government
has reiterated its strong commitment to achieving multilateral liberalization of agricultural trade
and to concluding the Doha Development Agenda.Thailand also has stated its intention to
continuing to actively cooperate with the United States in all international trade fora. Thailand
also did an excellent job hosting last Ociober’s successful APEC meetings, at which all 21 APEC
members called for the resumption of the Doha negotiation based on the text developed at
Cancun. An FTA with Thailand also would advance President Bush’s Enterprise for ASEAN
Initiative(EAI), under which we are working to enhance our trade and economic ties to ASEAN

countries. Qur FTA with Singapore entered into force on January 1, 2004. In addition, we
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have TIFAs with Thailand, Indonesia, the Philippines, and Brunet Darussalam, and have nearly
concluded negotiations on a TIFA with Malaysia. Under these TIFAs, the United States is
seeking to address outstanding bilateral issues and enhance our coordination on regional and
multilateral issues. In addition, we are meeting the need for a stronger U.S. economic presence in
the region and laying the groundwork for FTAs with these nations, when ready. ASEAN

members already are negotiating FTAs with many of their other major trading partners. An FTA
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with Thailand would promote U.S. interests in the region, encourage the negotiation of trade
agreements with the high standards inherent in FTAs with the United States, and reinforce a
strong U.S.-ASEAN relationship that is a force for stability and development in Southeast Asia,
In addition to complementing our cooperative efforts with Thailand on global and regional trade
issues, an FTA would further enhance our broader relationship with Thailand. An FTA would
reinforce the shared interests of the United States and Thailand and promote common values,
facilitating our efforts to work together on a wide range of issues. Thailand already is a key ally in
the region on military and security matters. We are partners in the global war on terrorism, and
the extensive ties between the U.S. and Thai militaries bolster U.S. strategic interests in the

region,

While we see substantial benefits in pursuing an FTA with Thailand, we also are considering
carefully other issues that some Members of Congress and non-governmental organizations have
raised regarding Thailand’s policies. There are an array of difficult buman rights,
labor,environment, and governance issues. We will continue to consult closely with Congress as
we consider how to address these issues in the context of an FTA, We recognize other concerns
raised by Members of Congress, and the Administration looks forward to continued consuitations

with Congress on the full range of issues.

Initial consultations with the Congressional Oversight Group (COG) and other Members of
Congress regarding the FTA negotiations with Thailand have been positive, and our decision to
move ahead with negotiations with Thailand was strongly influenced by the bipartisan
expressions of interest we have received from Members of Congress and U.S, industry. The
Administration will continue to consult clozely with the Congress, including the Congressional

Oversight Group, throughout the negotiation process.

Our specific objectives for negotiations with Thailand are as follows:

» Trade in Goods:
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Seek to eliminate tariffs and other duties and charges on trade between Thatland and the United
States on the broadest possible basis, subject to reasonable adjustment periods for impori-

sensitive products
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- Seek to eliminate non-tariff barriers in Thailand to U.S. exports, including permit and licensing
barriers on agriculfural and other products, restrictiveadministration of tariff-rate quotas,
unjustified trade restrictions that affect new U.S. technologies, and other trade restrictive

measures that U.S. exporters identify,

Seek to eliminate government praciices that adversely affect U.S. exports of perishable or cyclical

agricultural products, while improving U.S. import relief mechantsms as appropriate.

Pursue a mechanism with Thailand that will support achieving the U.S. objective in the WTO
negotiations of eliminating ail export subsidies on agricultural products, while maintaining the
right to provide bona fide food aid and preserving U.S. agricultural market development and

export credit programs.

Pursue fully reciprocal access to Thailand market for U.S. textile and apparel products. - Customs

Matters, Rules of Origin, and Enforcement Cooperation:

Seck rules to require that Thailand’s customs operations are conducted with transparency,
efficiency, and predictability, and that customs laws, regulations, decisions, and rulings are not

applied in a manner that would create unwarranted procedural obstacles to international trade.

Seek rules of origin, procedures for applying these rules, and provisions to address circumvention
matters that will ensure that preferential duty rates under an FTA with Thailand apply only to

goods eligible to teceive such treatment, without ¢creating unnecessary cbstacles to trade.
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Seek terms for cooperative efforts with Thailand regarding enforcement of customs and related

issues, including in the area of trade in textiles and apparel.
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- Sanitary and Phytosanitary (SPS) Measures:

Seek to have Thailand reaffirm its WTO commitmenis on SPS measures and eliminate any
unjustified SPS restrictions. Seek to strengthen collaboration with Thailand in implementing the
WTO SPS Agreement and to enhance cooperation with Thailand in relevant international bodies

on developing international SPS standards, guidelines, and recommendations.

« Technical Barriers to Trade (TBI):

Seek to have Thailand reaffirm its WTO TBT commitments and eliminate any unjustified TBT
measures. Seek to strengthen collaboration with Thailand in implementing the WTO TBT
Agreement and create a procedure for exchanging information with Thailand on TBT-related

issues.

« Intellectual Property Rights:

Seek to establish standards to be applied in Thailand that build on the foundations established in
the WTCQ Agreement on Trade-Related Aspects of Intellectual Property Rights and other
international intellectual property agreements, such as the World Intellectual Property
Organization (WIPO) Copyright Treaty, the WIPO Performances and Phorograms Treaty, and
the Patent Cooperation Treaty. In areas such as patent protection and protection of undisclosed
information, seek to have Thailand apply levels of protection and practices more in line with U.S.

law and practices, including appropriate flexibility,
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Seek to strengthen Thailand’s laws and procedures to enforce intellectual property rights, such as
by ensuring that Thai authorities seize suspected pirated and counterfeit goods, equipment used to

make such goods or to transmit pirated goods, and documentary evidence.

Seek to strengthen measures in Thailand that provide for compensation of right holders for
infringements of intellectual property rights and to provide for criminal penalties under Thai law

that are sufficient to have a deterrent effect on piracy and counterfeiting,

* Trade in Services:

Build upon rights in the U.S.-Thailand Treaty of Amity and Economic Relations to develop
broader disciplines to address discriminatory and other barriers to trade in Thailand’s services
markets. Seck improved transparency and predictability of Thai regulatory procedures,
specialized disciplines for financial services, and additional disciplines for telecommunications

and other sectors as necessary.

Pursue a comprehensive approach to market access, including any necessary improvements in

access to the telecommunications, financial services, professional services, or other sectors,

» Investment:

Seek to estabhish rules that reduce or eliminate artificial or trade-distorting barriers to U.S.
investment in Thailand, while ensuring that Thai investors in the United States are not accorded
greater substantive rights with respect to nvestment protections than U.S. investors in the United
7 States, and to secure for U.S. investors in Thailand important rights comparable to those that

would be available under U.S. legal principles and practice.
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Seek to ensure that U.S. investors receive treatment as favorable as that accorded to domestic or
other foreign investors in Thailand and retam the preferences they currently receive under the
U.S.-Thai Treaty of Amity and Economic Relations and to address unjustified barriers to the
establishment and operation of U.S. investments in Thailand. Provide procedures to resolve
disputes between U.S. investors and the Governmeni of Thailand that are in keeping with the

Trade Promotion Authority goals of being expeditious, fair, and transparent.
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+ Electronic Commerce:
Seek to have Thailand affirm that it will allow U.S. goods and services to be dehvered

electronically to its market and to ensure that Thailand does not apply customs duties to digital

products or unjustifiably discriminate among products delivered electronically.

« Government Procurement:

Seek to establish rules requiring gbvernmcnt procurement procedures and practices that are fair,
transparent, and predictable for suppliers of U.S. goods and services that seek to do business with
Thailand, and that ensure that U.S. suppliers receive treatment as favorable as that accorded to

domestic or other foreign suppliers in Thailand.

Seek to expand aceess for U.S. goods and services to Thailand’s government procurement market.
- Transparency/Anti-Corruption/Regulatory Reform:
Seek to make Thailand’s administration of its trade and investment regime more

transparent, and pursue rules that will permit timely and meaningful public comment before

Thailand adopts trade- and investment-related measures.
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- Seek to eliminate Thailand’s government regulations or other measures that discriminate against

or deny full market access for U.S. exporters or investors,

- Seek to ensure that Thailand applies high standards prohibiting corrupt practices affecting

international trade and investment and enforces such prohibitions.
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+ Competition:

- Address possible issues involving competition-related mattess, if appropriate.

* Trade Remedies:

Provide a safeguard mechanism during the fransition period to allow a temporary revocation of
tariff preferences if increased imports from Thailand are a substantial cause of serious injury or
threat of serious injury to the domestic industry Make no changes to U.S. antidumping and
countervailing duty laws.

- Environment;

Seek to promote trade and environment policies that are mutually supportive.

Seek an appropriate commitment by Thailand to effectively enforce its environmental laws.
Establish that Thailand will strive to ensure that it will not, as an encouragement for trade or

investment, weaken or reduce the protections provided for in its environmental laws.

Help Thailand strengthen its capacity to protect the environment through the promotion of

sustainable development, such as by establishing consultative mechanisms.
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* Labor, including Child Labor:

Seek an appropriate commitment by Thailand to enforce effectively its labor laws, particularly
those relating to internationally-recognized tabor rights and prohibiting the worst forms of child

labor.

Establish that Thailand will strive to ensure that it will not, as an encouragement for trade or

investment, weaken or reduce the protections provided for in its labor laws.

Baged upon review and analysis of Thailand’s labor law and practices, establish procedures for
consultations and cooperative activities with Thailand to strengthen its capacity to promote
respect for core labor standards, including compliance with ILO Convention 182 on the worst

forms of child labor,

* State-to-State Dispute Settlement:

- Encourage the early identification and settlement of disputes through consultation. - Seek to
establish fair, transparent, timely, and effective procedures to setile disputes arising under the
agreement, In addition, the FTA with Thailand will take into account other legitimate U.S.
objectives including, but not limited to, the protection of health, safety, environment, essential

security, and consumer interests,

We are commiited to concluding these negotiations with timely and substantive results for U.S.
workers, consumers, businesses, and farmers, and will pursue these specific objectives, keeping in

mind the overall and principal U.S. negotiating objectives and priorities that the Congress has
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identtfied. We look forward to continumng to work with the Congress as negotiations with

Thailand begin, and we commit to work with you as we bring them to a successful conclusion,

Sincerely,

Robert B, Zoellick

CEHE ASSUMPTION UNIVE
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