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ABSTRACT

This independent study has the objective to research on the responsibility of the lessor
who uses his property as the market to sell the counterfeit trademark products or goods,
accordingly under Thai and Foreign Laws, to amend the punishment scope of the infringement
actions.

The finding is that as the currently enforcement laws: Trademark Act B.E. 2534,
Criminal Code, and Civil and Commercial Code do not legislate the punishment of the lessor
who manage the space and allow the lessee to sell the counterfeit products or goods. Such the
lessor action is raise up the problems of contributory infringement and the burden of proof on the
lessor intention. According to such problems, the researcher has studied the foreign laws under
the same problems and circumstances, there are clearly dectrines on punishment the lessor than
Thai laws.

Therefore, the researcher suggested that the current punishment under The Criminal
Code, and The Civil and Comumercial Code is enough to enforce or to be interpreted to punish
the lessor. However, under the Trademark Act B.E. 2534, it should be amended in part of lessor
punishment by codification as “The lessor who knows or should know that the lessee use his
property or space for trademark infringement must be punished as the Supporter”, or

interpretation the currently laws to be extended to punish the lessor.
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" Article 1 Trade-Related Aspects of Intellectual Property Rights.
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“Article 16 Rights Conferred

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis,
to services. In determining whether a trademark is well-known, Members shall take account of the
knowledge of the trademark in the relevant sector of the public, including knowledge in the
Member concerned which has been obtained as a result of the promotion of the trademark.

3. Article 6bis of the Paris Convention (1967} shall apply, mutatis mutandis,
to goods or services which are not similar to those in respect of which a trademark is registered,
provided that use of that trademark in relation to those goods or services would indicate a
connection between those goods or services and the owner of the registered trademark and

provided that the interests of the owner of the registered trademark are likely to be damaged by

such use.”
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“Article 41
1. Members shall ensure that enforcement procedures as specified in this Part are
available under their law so as to permit effective action against any act of infringement of
intellectual property rights covered by this Agreement, including expeditious remedies to prevent
infringements and remedies which constitute a deterrent to further infringements. These
procedures shall be applied in such a manner as to avoid the creation of barriers to legitimate trade
and to provide for safeguards against their abuse.”
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Section 32
Remedies; infringement; innocent infringement by printers and publishers
1) Any person who shall, without the consent of the registrant
a} use in commerce any reproduction, counterfeit, copy, or colorable
imitation of a registered mark in connection with the sale, offering for sale, distribution, or
advertising of any goods or services on or in connection with which such use is likely to cause
confusion, or to cause mistake, or to deceive; or
b) reproduce, counterfeit, copy, or colorably imitate a registered mark and
apply such reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles or advertisements intended to be used in commerce upon or in connection
with the sale, offering for sale, distribution, or advertising of goods or services on or in connection
with which such use is likely to cause confusion, or to cause mistake, or to deceive, shall be liable
in a civil action by the registrant for the remedies hereinafter provided...”
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Section 43 (a) Civil action
Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or device, or any

combination thereof, or any false designation of origin, false or misleading description of fact, or

false or misleading representation of fact, which—
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(A) is likely to cause confusion, or to cause mistake, or to deceive as to the
affiliation, connection, or association of such person with another person, or as to the origin,
sponsorship, or approval of his or her goods, services, or commercial activities by another person, or

(B) in comumercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another person's goods, services, or
commercial activities, shall be lable in a civil action by any person who believes that he or she is
or is likely to be damaged by such act.
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tenants or occupants thereof, for any damage resulting from such unlawful use, occupancy, trade,
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Trademark Law of the People's Republic of China,
Article 52 “Any of the following acts shall be an infringement of the exclusive right
to use a registered trademark:

(1) to use a trademark that is identical with or similar to a registered trademark
in respect of the identical or similar goods without the authorization from the trademark registrant;

{2) to sell goods that he knows bear a counterfeited registered trademark;

(3) to counterfeit, or to make, without authorization, representations of a
registered trademark of another person, or to sell such representations of a registered trademark as
were counterfeited, or made without authorization;

{4) to replace, without the consent of the trademark registrant, its or his
registered trademark and market again the goods bearing the replaced trademark; or

(5) to cause, in other respects, prejudice to the exclusive right of another person

to use a registered trademark
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Implementing Regulations to the Trademark Law

“Article 50; Any of the following acts shall constitute an infringement on the
exclusive right to use a registered trademark referred to in Article 52(5) of the Trademark Law:

(1) Using any signs which are identical or similar to another person’s registered
trademark as the name of goods or decoration of the goods on the same or similar goods, thus
misleading the public;

(2} Intentionally providing facilities such as storage, transport, mailing,
concealing, etc. for the purpose of infringing another person’s exclusive right to use a registered
trademark.”
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Contact Law of the People’s of Republic of China

“Article 213 The contents of a lease contract shall contain such clauses as the
name, quantity, purpose for use, term of the lease, rent as wel} as time limit and method for its
payment, maintenance of the leased property.”
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Rules Governing Administration of Security of Leased Property issued by
Ministry of Public Security in 1995

“Article 7.4: requires landlords to timely report any suspected illegal or
criminal activity by a tenant to the Public Security Bureau (“PSB”). If a landlord fails to report
such illegal activity, the PSB is authorized to order termination of the Iease and impose a fine up
to a maximum of 10 times the monthly rent”.
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" Louis Vuitton v.Beijing Chao Wei Men Shopping Arcade Limited.
" Article 25 Criminal Law of the People's Republic of China.
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“According to this Interpretation, whoever knowingly provides loans, funds,
bank accounts, invoices, certificates, licenses, production and operation places, as well as facility
and assistance in producing, storing and import-export agency services shall be deemed an
accomplice in the crime of infringing on intellectual property. This Interpretation gives the legal

ground for pursuing landlord’s criminal liabilities in IPR infringement cases.”
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