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Dose Suretyship Redeem the Successor?
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ABSTRACT

Suretyship is a guarantee by person whereby the surety has entered into a contract
with creditor and binds himself to satisfy an obligation in lieu of a debtor if debtor fails to
perform such obligation. The contract of suretyship is different from mortgage and pledge as
it requires no registration or consignment of properties. Neither has its form, suretyship
requires merely written evidence unilaterally signed by the surety for purpose of enforcement.
Such the document requires no even affixture of duty stamps. The case is different when it
bears signature of the creditor together with the one of the surety. With two signatures of the
parties, the contract is treated by law as a written instrument of which requires affixture of
duty stamps in order to be enforced by creditor.

As the matter of fact that suretyship is a guarantee by person, there is thus a legal
issue subject to attention of this research and that is regarding the death of the surety. Whereas
the Supreme Court, in its decision No. 1268/2555 (2012), has previously ruled that
though the surety had passed away before the debtor was in default, such death will not
redeem his successor from suretyship liability, its discretion is yet problematic in view of
the author and that hence brought this article to analyze and discuss on this problematic issue.

This research is of an opinion that where the surety passes away before the debtor
be in default, suretyship liability shall then become dissolved provided that suretyship by its
nature is purely personal to the surety. Successor shall not then be liable unless such death
happens to take place after debtor is in default and that, according to the law of succession,
successor shall inherit both rights and duties of the deceased, including this liability of

suretyship.
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