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ABSTRACT

This independent study secks to explore the formation of contract in the case where an acceptance of an
offer differs from the original offer in the situation where both parties use “forms™ containing their own ferms,
with each party failing fo peruse conflicting terms in the form of the other party but subsequently insisting
formation of the contract on the basis of the terms on its own formt. In this situation (usually known as the “Battle
of the Forms™), strict application of the traditional “Mirror Image” nile embodied in Scction 359 paragraph two of
the Civil and Commercial Code - the nile that a contract can enly be formed when terms of an acceptance
completely conespond to those of an offer — will simply lead to the legal consequence that noe contract is formed

despite certain performance on the basis of the terms on their forms.

Thorough exploration into foreign laws as well as principles introduced at an international fevel with
respect to legal consequences in the situation above reveals 4 legal approaches as follows. The first approach
essentially adheres to the traditional “Mirror Image” rule. The second approach holds that a confract is formed
when a modified aceeptance does not materially alter the terms of an offer. The third approach (so-called “Knock-
Out” approach) holds that a contract is formed to the extent of the matching terms on both partics” forms whilst
the conflicting terms are treated as knocked out. The final approach is the mixed approach, which distinguishes
between cases in general and cases where the parties use general conditions contained in their own forms without
perusing the terms on the other party’s form. In gencral cases, a contract is treated as formed where a modified
acceptance does not materially alter the terms of an offer. But, in the case where the partics use general conditions
contained in their own forms without perusal of the terms on the other’s formi, a contract is treated as formed on
the terms which are cominon in substance on the basis of the “knock-out” rule.

The critical analysis by this study leads to a recommendation that in the case where both partics use
general conditions contained in their forms, the “knock-out” approach as developed in the forcign law should

be adopted into Thai law. A contract should be formed on the terms which are common in substance.



However, with respect to the conflicting terms contined in the forms, conflicting terms in a modified
aceeptance should be treated as part of the contract as well if they do not materially alter the rerms of the offer.
Such treatment should serve business efficacy and practices of the present time. For this purpose, a new
provision — Section 359/1 — should be inserted into the Civil and Commercial Code of Thailand. However,
pending such amendment, Thai Courts should achieve such legal treatment by way of interpretation of law and

contracts, as envisioned in the interpretation by German and French Courts.
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BGB Burgerliches Gesetzbuch

CISG United Nations Convention on Contracts for the International
Sale of Goods

PECL Principles of European Contract Law

ucc Uniform Commercial Code

UNCITRAL United Nations Commission on International Trade Law

UNIDROIT International Institute for the Unification of Private Law

UNIDROIT Principles UNIDRIOT Principles of International Commercial Contracts
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"1 Tu Article 19 989 UN Convention on Contracts for International Sale of Goods 1980:;

(1} A reply to an offer which purporis to be an acceptance but contains additions, limitations or
other modifications is a rejection of the offer and constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance but contains additional or
different terms which do not materially alter the terms of the offer constitutes an acceptance, unless the
offeror, without undue delay, abjects orally to the discrepancy or dispatches a notice to that effect, If ie does
not so object, the terms of the contract are the terms of the offer with the modifications comtained in the
acceplance.

' UNIDRIOT Principles of International Comimercial Contracts 2010.

) Principles of European Contract Law, Article 2:208: Modified Acceptance;

(1) A reply by the offeree which states or implics additional or different terms which would
materially alter the terms of the offer is a rejection and a new offer.

(2) A reply which gives a definite assent to an offer operates as an acceptance even if it states
or implies additienal or different terms, provided these do not materially alter the terms of the offer.
The additional or different terms then become part of the contract,

{3) However, such a reply will be treated as a rejection of the offer ift

(a) the offer expressly fimits acceptance to the terms of the offer; or

{b) the offeror objects to the additional or different terms without delay; or
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(c} the offeree makes its acceptance conditional upon the offeror’s assent to the additional or

different terms, and the assent docs not reach the offeree within a reasonable time.
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" Offer Defined § 24; : An offer is the manifestation of willingness to enter into a bargain, so
madc as to justify another person in understanding that his assent to that bargain is invited and will
conclude it,

e Acceplance of Offer Defined; Acceptance by Performance; Acceptance by Promise,  § 50,

(1) Acceptance of an offer is a manifestation of assent fo the terms thercof made by the offeree
inn a manner invited or required by the offer.

(2) Acceptance by performance requires that at least part of what the offer requests be
performed or tendered and includes acceptance by a performance which operates as a return promise,

(3) Acceptance by a promise requires that the offerce complete every act essential to the

making of the promise.
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" 1.C. Durick Ins. v. Andrus. 424 A. 2d 249 (V. 1980).
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u:.\ Requirement of Exchange; Types of Exchange, §71.
{1) To constitute consideration, a performanee or a returm promise must be bargained for.
(2) A performance or return promisc is bargained for if it is soughi by the promisor in
exchange for his promise and is given by the promisee in exchange for that promise.
(3} The performance may consist of
{a} an act other than a promise, or
(b) a forbearance, or
{c) the creation, modification. or destruction of a legal relation,
(4) The performance or retur promise may be given to the promisor or to some other person.

It may be given by the promisee or by some other person.
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* af Dunlop v. Selfridge °1u1§"m Consideration mmﬁnmﬁé’aﬂqu, Wi 75.

e ﬁm “Consideration must move from the promise.” Yo31ls zmﬂﬁaﬂqy, Wil 76.

" PROMISE REASONABLY INDUCING ACTION OR FORBEARANCE, §90;

(1) A promise which the promisor should reasonably cxpect to induce action or forbearance on
the part of the promisce or a third person and which does induce such action or forbearance is binding
if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be
limited as justice requires.

“ g High Trees 111594 Consideration yoalsumadangy, 111 81-82.
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m Additional Terms in Aceeptance or Confinmation, UCC 2-207;

{1} A definite and scasonable expression of acceptance or a written confirmation
which is seni within a reasonable time operates as an acceptance even though it states terms additional
to or different from those offered or agreed upon, unless acceptance is expressly made conditional on
assent to the additional or different terms.

{2) The additional terms are to be construed as proposals for addition to the contract
between merchants such terms become part of the contract unless:

{a) the offer expressly limits acceplance to the terms of the offer;

{b) they materially alter it; or

{c) notification of objection to them has already been given or is given within a
reasonable time after notice of them is received.

(3) Conduct by both partics which recognizes the existence of a contract is sufficient
to establish a contract for sale although the writings of the parties do not otherwise establish a contract.
In such casc the terms of the particular contract consist of those terms on which the writings of the
parties agree, together with any supplementary terms incorporated under any other provisions of this

Act.
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*' German Civil Code BGR, Article 2 “Majority begins at the age of eighteen.”

02

Article 104 “person is incapable of contracting if
(1) he is not yet seven years old,
{2) he is in a state of pathological mental disturbance, which prevents the free exercise of will,

unless the state by its nature is a femporary one.”

203 . . . . .
Article 106 “A minor who has reached the age of seven has limited capacity to contract

LIk

under sections 107 to 113,
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** German Civil Code BGB, Article 108 {1} “If the minor enters info a contract without the

necessary conscnt of the legal representative, the effectiveness of the confract is subject o the
ratification of the lepal representative.”

** Article 107 “For a declaration of intent as a result of which he does not receive only a legal
benefit, a minor requires the consent of his legal representative”

* gigwed Teuneyns, Foudu, uil 47,
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*" German Civil Code BGB, Article 145 “Any person who offers to another to enter into a
contract is bound by the offer, unless he has excluded being bound by it.”

** Article 146 “An offer expires tf a refusal is made to the offeror, or if no acceptance is made
to this persen in good time in accordance with sections 147 to 149.”

* Article 147 (1) “An offer made to a person who is present may only be accepted
immediately. This also applics fo an offer made by one person to another using a telephone or another
technical facility.”

1 Article 147 (2) “An offer made to a person who is absent may be accepted only until the
time when the offeror may cxpect to receive the answer under ordinary circumstances.”

! Article 148 “If the offeror has determined a period of time for the acceptance of an offer, the
acceptance may only take place within this period”

" Article 153 “The coming into existence of the contract is not prevented by the offeror dying

or losing capacity to contract before acceptance, unless a different intention of the offeror is to be

presumed.”
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*¥ German Civil Code BGR, Atticle 130 (1) “A declaration of intent that is to be made to
another becomes cffective, if made in his absence, at the point of time when this declaration reaches
him. It does not become effective if a revocation reaches the other previously or at the same time.

™ Article 150 {1) “The late acceptance of an offer is considered to be a new offer.”

* Article 149 “If a declaration of acceptance received late by the offeror was sent in such a
way that it would have reached him in time if it had been forwarded in the usual way, and if the offeror
ought to have recognised this, he must notify the acceptor of the delay after receipt of the declaration
without unduc delay, unless this has alrcady been done. If he delays the sending of the notification, the
acceptance is deemed not to be late.”

"% Article 150 (2) “An acceptance with expansions, restrictions or other alterations is deemed
to be a rejection combined with a new offer.”

U7 Article 150 (2).
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2 German Civil Code BGB, Article [50(2) *“An acceptance with expansions, restrictions or

other alterations is deecmed to be a rejection combined with a new offer.”

Pa International Economic Law (2003): 189.
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* Giesela Ruhl, op. cit., p. 203.
™ German Civil Code BGB, Article 242 “An obligor has a duty to perform according to the
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* French Civil Code, Article 10F] “A contract is an agrecment which binds one or more
persons, towards another or several others, to give, to do, or not to do soincthing.”

T Article 1008 “Four conditions arc cssential to the validity of an agreement:

{1} The consent of the party who binds himself

{2) His capacity to contract;

(3} A cermain object forming the matter of the contract;

(4) A lawful cause in the bond.”

* French Civil Code, Article 1011,

= George A, Bernmmann And Etienne Picard, Introduction to French Law (Netherlands: Walters

Kluwer Law and Business, 2008), p. 212.
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* gngy wanaw Iy, frefuwagmnoundiuaa, i 30-31 S1989lu luvon muzsvay

ArneTIAledyan, Auneseh 2 (Agunwinuas: Tseiuiivagwamsainninnds, 2539),

il 134.
23 oy or 9
lorvoet tsuzswag, nguanendaedamn, w117,

* French Civil Code, Article 1109 “There can be no valid consent if such consent have been
given through mistake, or have been extorted through violence or surreptitiously obtained by fraud.”

2 gigwadt Tlunzoyms, Souds, wih 36-37.

* French Civil Code, Article 388 “A minor is an individual of cither sex who has not yet
accomplished the age of twenty-one ycars.”

3 Article 1123 “Every person may contract who has not been declared by the law incapable of
doing so.”

2 Article 1124 “Incapable of contracting are, Minoss, Interdicted persons, Married women in
the cases expressed by the law, And all thosc gencrally to whom the law has forbidden ceriain

contracts.”
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™ French Civil Code, Article 904 “A minor who has rcached the age of sixteen years can
make disposition by will only, and to the amount of not more than half the property of which ihe law

permits an adult (o dispose.”

*® Article 489 “An adult, who is in an habitual state of idiotcy, of insanity, or madness, must
be interdicted, even though such state present some lucid intervals.”

* Article 502 “Interdiction en the nomination of an adviser shall have its effect from the day
of the judgment. All acts past subsequently by the interdicted person, or without the assistance of the

adviser, shall be void in law.”

* Article 1126 “Every contract has for its object a thing which one party binds himself to

give, or which onc party binds himsclf to do or not 1o do.”
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** French Civil Code, Article 1131 “An obligation without & cause, or upon a false cause, or
upon an unlawful cause, can have no effect.”

* Article 1132 “The agreement is not less valid, although the cause be not expressed therein.”

' Article 1133 “ The cause is unlawful when it is prohibited by the law, when it is contrary to
good morals or to public order.”

s w o : = 3!
*aignad Mlunzyas. Soudn, wil s0.
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S Aaadng Usnd, Soudy, Wil 7.



103

o ' 3 =4 a = o oo oA o '
aTudszmads waatamniuidlumigratiueuforfuduimaludszmmessiiuls aaiafe

1 ¥ " 1 ¥
disgdyyimvassdividadefoms fulaslduuuonmniudsieaun iy uia (foad

Y ar

wnmduItedymmuuuenmisvesholanldladududyszniiedu) & hitmanafiee

o o

s ndwa Wifadisnd navesnazdiauosTunuuenmsvesieasiho ligndseaseiu

Lt

& oA G 8 ar o = 9 o dr.d 0 = F ar 1 3/ 0r f-ﬂ'u dy
rmavdtadundyyuia lnslidodygifierssdidyfooandseniu diudodyaniifinion

(i)

1 a @AM v g o1 . <& [
ANNUNDE T h.llﬂ‘l«[ﬁ'?uﬁuﬁ‘lif‘)\‘lﬁﬂjuEQW
oY e ] o g gy A an e oo e ¥ oy .
ﬂmﬂﬁﬁﬁﬂﬂ?'lﬁ'lackuﬂimﬂﬁﬁl?ﬂiﬁﬁ1ﬂflﬂﬂﬂlLu3111§'}u‘l]ﬂUﬂ\‘lﬂ‘IiUWUﬁﬂilﬂuﬂU?\‘l
Y
2 Y o \

Y 1 9 - P o8
ﬂ?’i\?‘ﬂ?Nﬂ?WFﬂﬁTﬂﬂﬁmﬂﬁlﬂﬂiﬂuﬁnﬁcﬁj NAIND 11«[“1]@%1’]?“?1‘1'14‘“3311’!?%15]@3111&5@9@&11&31’1“

1 1 » 1) 1
dunarunwisionvuenas igdyy 1 diulidennussyediedanuluiiussindyaniie:

trt

a 4w od o o pr gy & =l ;
weyuaouily nwdedyaiiituuuimenaisvesainnitiu (Defensive Clause) uasvaluszine

¥ v
& 1

dyupaBadiendn Kook Out Walunsdifwuueamsigdyanldiuidennusyyodisdanun
o A e & oy gy Y o S > o
dygrivzfarudeuiiu llaudedyytdsinglunuvenmsvewmuminiunazasdifinyy

ar

FRE 9Z Y oy v o v = - ¥ <4
wnmsngdyni e luiiveanyssysdndamuNdyartvaietudsailu ldawdedyani

u [7hT]

@
dsnglusuueamsvotaumnin®™

35 sydgananlszy1n@ndiun1sdeviedunisznialszima (United  Nations

Convention on Contracts for the International Sale of Goods)

syudyaandszrinadialomsdeutedudisevinadssmna - 15e United  Nations
fé t -3 W l:!y
Convention on Confracts for the International Sale of Goods (wwﬂtlﬂiunﬁsﬁuﬂ%'"laaimuuu%
4 v
30N CISGY™ finduninanuneieas ainiamans mlnsours idmunguinoensuved
WA NANAE ngHIEFeeiuMIsnIdTzmanelsvimaaiee Avaudansounnniafuniy
o é [ =i Qs d‘ ar d‘(y =Y ¥ T WV oar < =y
asseufludunileduBoidu ilesnihytiunsdeviodudrenhalsamaldWanneogduTa

1 1 = [ I o ot nll’ 3 r=]
Tedesaas wazdeiifanalsz lemidoUsanmusinaumn davanurdsanaldiin

=

woenzanglasinagiotameiuannisdeviwdudszniializme deilassadfy

r
orey

b oo ar o o a o a ar § ) 1
Uszmanilanie ngmnomsvygamiunidiudennmifavindyaidoriofudisznin

Uszme mazaamvasnmshisznialszamahdealinnuifoaiussnieiygang nand 1 §3%u

1 dondhunswqdyy il dyndiuandaiu vielplidmnogiunuazilszme niooradiu

)

M9 .
Giesela Rubl, op. cit., p. 205.
[T o A’ly '

Aaadnd dind, “eydyaridsdyaiFenissznialsuna,” Nsmsdamans

o {71

FSTURIEES (2530): 91.



104

1

wszdaquildyiypdesdimsdafudmSeusmsdmsiau msdfidmsdsenilnmdaani

[}

1 ]
=

3/ o A dag [y o ar & o Vet w3 = 1 B
asvi lutlsemadunilyduniineidygen SuinTilingmnonawiydwunoides Sangung
] 1 ] dy 1 o ¥ b 34 1 = A ' =
yowwazlsumasauliiommszuanaiiueen lhinndssudiuansal tlsesnnunazdls zmeie
Dyzyunguuiy amndean Janss sy uasdunadsuuananduoon 1y i bidaanl
azean e duan lussnhanemihordedlumsarssnnalsame™
fronigfina il asrasnninsnguemsmssnhlsamaudsenilszanang nie
United Nations Commission on International Trade Law (d9aa 1 lumsduadaszasiuiisgGonh
) = 3 § @ r Pl b
UNCITRAL) Bailaniwmoiniuu lavpasanse i ngruiunonsfssndadsamaianmiiu
I N e = T o A = W R oW Wl o
BUHINDURLINY (Unification Law) ﬂanﬂa“m(l‘img‘lmwmuawm’n:mmaaummﬂwwam E:U”ﬂ
[} =1 & a w e G 4§
ag o dszmalafinlafadnSuazanusuiavosau dgndnans oy ioangilas santenguing
lumansdsznhabssmarazduaSunisWanmsfsewindseme uaz Tt A 1980
UNCITRAL 2 ldsaldimsszquiinisun uazgasnzauuinies 319CISG Angaiouut Ussine
pamasu Filagiiuinlspmaiiang wafudiedn 79 dszne™ @adsemealnoda T 1dds
dj) = ar r::ly
wlumifeydyanail)

2
w e o ' oar a9

o e o - : A
aydyy il [ddduiudygr@evinFuiiseninilsunadsgdyaniioniulszrouy
¥

i [T

' 1
=2 sl or

= ' 1 @ =1 - o o
Avmsegluilszmamaniaedy Ferndlunsdiinmsalszmminiunifudsoydoana wse

1 o 4 ¢§ =] 1 ar 1
Ussmavesgdyaniszmaladszmemitaiumaudseydyyia nazngruitssznradszme
= dﬁ‘ b b o~ T ar c:: t:l” ar A =4
uwunnayana® v bl idnguinoveslssmanmfndsoydygra Melleydyana geaiarsanila

»

mwwanwissnougsisvesgdygmniu Taglildlianuauladedyanduegdynmis

dnumzmawarwidsduesgnsiivodnuaz makaazydisdvosdynudenala™ uazes

2/l o, o ar o o A =, 3
TP WUNTWUE, 1TOUAY, MU 61,

* 1u weannile e1suAw o1sunile semasiAe somaTu mwanga waldon TaunGy

o ar &

FuA uanwn 78 U Indude neaaisar Ann ledfa munda oniwed doUd wadanees

]
- aa A oA

= L ar o Y o ey o = o o
VSR 1IABNSN M5 ws g adndu 85UR dSusa wosiu §an13 8a18 Gilu Sty diadln
4 =) o o o d o = oar =t = i =5
pusesuaud haaud uasiid iy Tduaud ssisasianma Sade Fan 15 anlu ainu

P 4 ' =) o = ar a o3 .
WIFIHATUAUA 951 DAUAT UFUDY TUTTOUHTMN Whudy u hitp:www. uneitral.org/uncitral/

enuncitral texts/sale goods/}980CISG _status.htmi, (last visited 13 April, 2013),

" CISG, Article 1;
(1) This Convention applics to contracts of sale of goods between parties whose places of
business are in different States:

(a) when the States are Contracting States; or
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L) (7]

(b} when the rules of private international law lead 1o the application of the law of a
Contracting State.

{2) The fact that the parties have their places of business in different States is to be disregarded
whenever this fact does not appear cither from the contract or from any dealings between, or from
information disclosed by, the parties at any time before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial character of the parties or
of the contract is to be taken into consideration in determining the application of this Convention.”

= CISG, Article 2 “This Convention docs not apply to sales:

{a) of goods bought for personal, family or houschold use, unless the seller, at any time before
or at the conclusion of the contract, netther knew nor ought to have known that the goods were bought
for any such usc;

(b) by auction;

{c} on execution or otherwise by authority of law;

{d) of stocks, shares, investment securities, negotiable instruments or mongey;

{e) of ships, vessels, hovercraft or aircraft;

() of electricity.”

** Article 11 “A contract of sale need not be concluded in or evidenced by writing and is not
subject to any other requirement as to form, It may be proved by any mmcans, including witaesses.”

** Atticle 4 *This Convention governs only the formation of the contract of sale and the rights

and obligations of the seller and the buyer arising from such a contract. In particular, except as
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otherwise expressly provided in this Convention, it is not concerned with: (a) the validity of the
contract or of any of its provisions or of any usage”

= CISG, Atticle I4 (1) “A proposal for concluding a contract addressed to one or more
specific persons constitutes an offer if it is sufficiently definite and indicates the intention of the offeror
to be bound in casc of acceptance. A proposal is sufficiently definite if it indicates the goods and
expressly or implicitly fixes or makes provision for determining the quantity and the price.”

*dgaws reuTeg, “arnnmnzavvoalszmainolunisdnuafoydnyan
mnlszafwaﬁiaﬁ"wﬁ'ﬁgtgw%ammé‘ruﬁnzwﬁnﬂszm?r.” Gaerinus S ygwmuda
auzamaas I INmausssusans, 2551), Wi 16,

* Article 15 CISG, Article 15 (1) *An offer becomes effective when it reaches the offerce.”

** Article 16,
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(1) Until a contract is concluded an offer may be revoked if the revocation reaches the
offerce before he has dispatched an acceptance,
{2) However, an offer cannot be revoked:
(a} if it indicates, whether by stating a fixed time for acceptance or otherwise, that
it 15 irrevocable; or
(b) if it was reasonable for the offerce to rely on the offer as being irrevocable and
the offeree has acted in reliance on the offer.
s CISG, Article 17 “An offer, even if it is irrevocable, is terminated when a rejection reaches
the offeror.”
* 1ifayws ouTeg, Geudy, wih 21,
e CISG, Arxticle 18 (1) “A statement made by or other conduct of the offerec indicating assent
to an offer is an acceptance. Silence or inactivity does not in itself amount to acceptance.”
*! Article 22 “An acceptance may be withdrawn if the withdrawal reaches the offeror before
or at the same time as the acceptance would have become effective.”
“* Article 18 (2) “An acceptance of an offer becomes effective at the moment the indication of
assent reaches the offeror. An acceptance is not effective if the indication of assent does not reach the

offeror within the time he has fixed or, if 1o tiine is fixed, within a reasonable time, due account being

taken of the circumstances of the transaction, including the rapidity of the means of communication
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employed by the offeror. An oral offer must be accepted immediately unless the circumstances indicate
otherwise.

% CISG, Armicle 21 (1) “A latc acceptance is nevertheless effective as an acceptance if
without delay the offeror orally so informs the offerce or dispatches a notice to that effect.”

“" Article 19(1).

* Article 19 (1) “A reply to an offer which purports to be an acceptance but contains

additions, limitations or other modifications is a rejection of the offer and constitutes a counter-offer.”
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© CISG, Articlel9 (1) “A reply to an offer which purporis to be an acceptance but confains
additiens, limitations or other modifications is a rejection of the offer and constitutes a counter-offer.

(2} However, a reply to an offer which purports to be an acceptance but contains additional or
different terms which do not materially aiter the terms of the offer constitutes an acceptance, unless the
offeror, without undue delay, objects orally to the discrepancy or dispatches a notice to that effect. If he
does not so object, the terms of the contract are the terms of the offer with the modifications contained
in the acceptance,

(3) Additional or different terms relating, among other things, to the price, payment, quality
and quantity of the goods, place and time of delivery, extent of one party’s liability to the other or the

settlement of disputes are considered to alter the terms of the offer materially.”
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" CISG, Article 9 (1) “The partics are bound by any usage to which they have agreed and by

any practices which they have established between themselves,”
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™ Article 11 “A contract of sale necd not be concluded in or evidenced by writing and is not
subject to any other requirement as to form. It may be proved by any means, including witnesses.”

alie Article 19
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* Michael Joachim Bonell, “The UNIDROIT Principles of International Commercial

Contracts -Wky? What? How?", 69 TUL. L. Rev. 1121 (1995); E. Alian Farnsworth, “An International
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“Manner of Formation, Article 2.1,

A coniract may be concluded either by the acceptance of an offer or by conduct of the
parties that is sufficient fo show agreement.”
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Restatement: The UNIDROIT Principles of International Commercial Contracts,” 26 U. Balt. L. Rev. |

(1997).
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Article 2.1.1, para. 2.
2

UNIDROIT Principles of International Commercial Contracts 2010, Article 2.1.2

(Definition of offer);

“A proposal for concluding a contract constitutes an offer if it is sufficiently definite and

indicates the intention of the offeror to be bound in case of acceptance.”

* Mefnorsznevvesdnnguinedyymendadssnalsmaves UNDROIT Artice

2.1.2, paras. 1 @ 2,
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UNIDROIT Principles Article 2.1.11 (1) firgusssuiidonnumiumduniotand1aloing

af ey Tw o Ao ° &4 = 3/ Y ar
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* UNIDROIT Principles of International Commercial Contracts 2010, Article 2.1.6 (Mode of
acceptance);

(1) A statement made by or other conduct of the offerce indicating assent to an offer is an
acceptance. Silence or inactivity does not in itself amount to acceptance.

(2) An acceptance of an offer becomes effective when the indication of assent reaches the
offeror.

* Article 2.1.11 (Modified acceptancey,

(1) A reply to an offer which purporis to be an acceptance but contains additions, limitations or
other modifications is a rejection of the offer and constitutes a counter-offer,

(2) However, a reply to an offer which purports to be an acceptance but contains additional or
different terms which do not materiaily alter the terms of the offer constitutes an acceptance, unless the
offeror without undue delay, objects orally to the discrepancy or dispatches a notice to that effect. If he
does not so object, the terms of the contract are the terms of the offer with the modifications contained

in the acceptance.
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* UNIDROIT Principle of International Commercial Contracts 2010, Article 2.1.22 (Battle
of forms);

“Where both parties use standard terms and reach agreement except on those terms, a contract
is concluded on the basis of the agreed terms and of any standard terms which are common in
substance unless one party clearly indicates in advance, or later and withowt undue delay informs the

other party, that it does not intend to be bound by such a confract..”
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w Principles of European Contract Law, Article 2:101 (Conditions for the Conclusion of a
Contract);

{1) A contract is concluded if:

(a) the parties intend to be fegally bound, and
(b) they reach a sufficicnt agreement without any further requirement.

(2) A contract need not be concluded or evidenced in writing nor is it subject to any other
requirement as to form. The contract may be proved by any means, including witnesses.

s Principles of European Contract Law, Article 2:102 {Intention) : The intention of a party to
be legally bound by contract is to be determined from the party's statements or conduct as they were
reasonably understood by the other party

* Article 2:103 (Sufficient Agrcement);

(1) There is sufficient agreement if the terms:

(a) have been sufficiently defined by the parties so that the contract can be enforced, or
(b} can be determined under these Principles.
(2) However, if one of the partics refuses to conclude a contract unless the parties have agreed

on some specific matter, there is o contract unless agreement on that matter has been reached.
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o Principles of European Contract Law, Article 2:204 (Acceptance);
(1) Any form of statement or conduct by the offeree is an acceptance if it indicates assent to the
offer.

{2) Silence or inactivity does not in itself amount to acceptance.
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! Principles of European Contract Law, Article 2:208 (Modified Acceptance};

(1} A reply by the offeree which states or implics additional or different terms which would
materially alter the terms of the offer is a rejection and a new offer.

(2) A reply which gives a definite assent to an offer operates as an acceptance even if if states
or implies additicnal or different terms, provided these do not materially alter the terms of the offer.
The additional or different terms then become part of the contract,

(3) However, such a reply will be treated as a rejection of the offer if:

(a) the offer expressly limits acceptance to the terms of the offer; or
(b) the offeror objects to the additional or different terms without delay; or
{c) the offerce makes its acceptance conditional upon the offeror’s assent to the additional

or different terms, and the assent does not reach the offeree within a reasonable time,
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e Principles of European Contract Law, Article 2:209 {Conflicting General Conditions);

(1) If the partics have reached agreement except that the offer and acceptance refer to
conflicting general conditions of contract, a contract is nonetheless formed. The gencral conditions
form part of the contiact to the cxtent that they are common in substance.

(2) However, no contract is formed if one party:

(a} has indicated in advance, explicitly, and not by way of general conditions, that it
does not intend to be bound by a contract on the basis of paragraph (1); or

(b) without delay. informs the other party that it does not intend to be bound by such
contract.

(3) General conditions of contract are terms which have been formulated in advance for an

indefinite number of contracts of a certain nature, and which have not been individually negotiated

between the parties,
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CISG, Article 19 {1} “A reply to an offer which purports to be an acceptance but contains

additions, limitations or other modifications is a rejection of the offer and constitutes a countter-otfer.”
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FCISG, Atticle 19 (2) However, a reply to an offer which purports te be an acceptance but
contains additional or different terms which do not materially alter the terms of the offer constitutes an
acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or dispatches a
notice to that effect. If he does not so object, the terms of the contract are the terms of the offer with the
maodifications contained in the accepiance.

* Article 19 (3) Additional or different terms relating, among other things, to the price,
payment, quality and guantity of the goods, place and time of delivery, extent of onc party’s liability to
the other or the settiement of disputes are considered to alter the terms of the offer materially.”

*® Article 9 (1) “The parties are bound by any usage to which they have agreed and by any

practices which they have established between themselves.”
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" UNIDROIT Principle of International Commercial Contracts 2010, Article 2.1.11 (Modified
aceeptance);

(1) A reply to an offer which purports to be an acceptance but contains additions, limitations or
other modifications is a rejection of the offer and constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance but contains additional or
different terms which do noft materiafly alter the terms of the offer constitutes an acceptance, unless the
offeror without undue delay, objects orally to the discrepancy or dispatches a notice to that effect. If he

does not so object, the terms of the contract are the terms of the offer with the modifications contained

in the acceptance.
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“* UNIDROIT Principle of International Commercial Contract 2010, Article 2:208 (Modified
Acceptance);

(1} A reply by the offeree which states or implies additional or different terms which
would materially alter the terms of the offer is a rejection and a new offer.

{(2) A reply which gives a definite assent to an offer operates as an acceptance even if
it states or implies additional or different terms, provided these do not materially alter the terms of the
offer. The additional or different terms then become part of the contract,

(3) However, such a reply will be treated as a rejection of the offer if:

(a) the offer expressly limits acceptance to the terms of the offer: or
(b} the offeror objects to fhe additional or different terms without delay; or
(c) the offerec makes its acceptance conditional upon the offeror’s assent to the

additional or different terms, and the assent does not reach the offerce within a reasonable

time.
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*” UNIDROIT Principle of International Commercial Contracts 2010, Article 2.1.22 (Battle of
forms)

“Where both parties use standard terms and reach agreement except on those terms, a contract
is concluded on the basis of the agreed terms and of any standard terms which are common in
substance unless one party clearly indicates in advance, or later and without undue delay informs the

other party, that it does not intend to be bound by such a contract..”
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" UNIDROIT Principle of International Commercial Contracts 2010, Article 2: 209: Conflicting
General Conditions;

(1) If the partics have reached agreement except that the offer and acceptance refer to
conflicting general conditions of contract, a contract is nonetheless formed. The general conditions
form part of the contract to the extent that they are common in substance.

{2} However, no contract is formed if one party:

(a) has indicated in advance, explicitly, and not by way of general conditions, that
it does not intend to be bound by a contract on the basis of paragraph (1); or

(b} without delay, informs the other party that it does nof intend 1o be bound by
such contract.

(3) General conditions of contract are terms which have been formulated in advance
for an indefinitc number of contracts of a certain nature, and which have not been individually

negotiated between the parties.
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** UNIDROIT Principle of Intemational Comunercial Contracts 2010, Article 2.1.22 (Battle of
forms)

“Where both parties use standard terms and reach agreement except on those terms, a confract
is concluded on the basis of the agreed terms and of any standard terms which are common in
substance unless one party clearly indicates in advance, or later and without undue delay informs the
other party, that it does not intend fo be bound by such a contract..”

* Article 2:209: Conflicting General Conditions;

(1) If the parties have reached agreement cxcept that the offer and acceptance refer to
conflicting general conditions of contract, a contract is nonetheless formed. The general conditions
form part of the contract to the extent that they are commeon in substance.

(2) However, no contract is formed if onc party:

(a) has indicated in advance, explicitly, and not by way of gcncral conditions,
that it does not intend to be bound by a contract on the basts of paragraph (1); or

{b) without delay, informs the other party that it does not intend to be bound
by such contract,

(3) General conditions of contract are terms which have been formulated in advance

for an indefinite number of contracts of a certain nature, and which have not been individually

negotiated between the parties.
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" UCC 2-207 (2) “The additional terms arc to be construcd as proposals for addition to the

contract between merchants such teris become part of the contract unless:

{a) the offer expressly limits acceptance to the terms of the offer;

(b} they materially alter it; or

{c) notification of objection to them has already been given or is given within a

reasonable time after notice of them is received.”
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' German Civil Code BGB, Article 150 (2) “An acceptance with expansions, restrictions or

other alterations is deemed to be a rejection combined with a new offer.”
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* German Civil Code BGB, Article 242 “An obligor has a duty to perform according to the

requirements of good faith, taking customary practice into consideration.”
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