4 @;\‘Jﬁi%‘ﬂ ;}
L ¢

ﬁ'nm"il'lum*sumnwa'mgmﬂmgwm

Tau

A o 4 L :
WL ALAILE - ATNR TN O

[ " M &l U o & ul o (R W e
. '”l?”ﬁﬂ'ﬂmum'ilvﬂﬁ'ﬁ"iiWT}-E\HWNH'H'EU’HHW"Hﬁ'ﬂﬁ-ﬂi’l"lﬁﬂlliji?ilWﬁi"ﬁﬁ'fﬂﬁm'ﬂ'iﬂ'alﬂﬁ'ﬂﬂﬁf:ﬁll’ﬂ'ﬂﬁM'ﬂﬁ

L
of o o t." o

o 4 -~ ot f
Al R INA T NA TS AR URTIRNYT 25563

al &l ab . g

e e ol -
GG WA WA T W T eI TN )



anudvlunszurumssyanlngains

Tag

A o 4 aa d
IV UVUT AINTINGNY

a a AN o 1 & S (Y] a aa v A
mﬂmwuﬁouumu‘nmﬂlmmiﬁmslmmﬂanqmiﬂsmm1uﬂﬂ1ﬁmsuﬂ1ummm

LY. T4

aa d a a = -2
AMZUAMTAT UK 1INYIAUBDATNYEY 1Jﬂ‘l§ﬁﬂ‘ﬂ1 2553

a a Qd a v v v
AVANTUYINHIINYIAUDAANY Y



TEE ASSUMPTION UNIVERSITY LIERARY

SECRECY IN ARBITRATION PROCEDURE

BY

MR.KHUANKHAN SIRIMAHAPHRUEK

A THESIS SUBMITTED IN PARTIAL FULFILLMENT OF THE REQUIREMENTS
FOR THE DEGREE OF MASTER OF LAWS
GRADUATE SCHOOL OF LAW

ASSUMPTION UNIVERSITY

MAY 2011



4 4 a = o @
¥osoaInentinus  : anwdulunszuaumseygn lagains

(SECRECY IN ARBITRATION PROCEDURE)

A ya A @ o aa J
woRow C o WAipUTUS ASUMINGNY
FoUTan . UAMaasumIada (@ngruuIegsne )

oA (= a a o
ﬂm%ﬂiiuﬂ’]ﬁﬂﬂiﬂy’nﬂﬂ'luwuﬁ :

D‘\

d A @ o

1. AMIATI0TY WBYANA HTYNI U52H51UATTUNST
o a a o a o

2. MAATITYNIAY 198 BIYSUUNNS ATINNIT

3. W1I578 NMAY NSNS

o 4 a v @ a o L2 o a d o y 1 2]
AUZUAFITAT U 1IN N TUYTY eum“lﬁ"mmuwu‘ﬁﬂuuﬁtﬂumuwuwm

msAnumangasSyagifenansuniiain

° v o oa aa o
e BB MNEMITRARANYY AUSTHRMART

(594rnanT10150 aignad Tulunzyms)

a = o
AMUTNITTUNITABUINUTIUNUD

. Usgsunssums

/?7/%:/( .......... ASSUAS

U .
(3.7 NHAYNIY)

o 0
i, NTTUANT

¢ aaw o ¢

(FnangI138 NHUANA MT819Q9)

p ATIUMS

o a o a @
(AN TYINIAY 1T DTVLUUNNY)

(U82598 NIMAL)



4 4 a a o Y

WOITDIINUITWUS . avwavlunszuaumseyan lagains
A 9o A v ¢ aa o
HoRTY WoudUs ATUNINGNY

damansurfuia (@19INgUUIEEINe)

2D
)
=
b
2
2
pu

2

Fnseamn . 2553

(e = a o
ﬂmﬂ’,ﬂiillﬂ'li‘l’lﬂiﬂ‘kln‘l’lﬂ’luwu‘ﬁ :

4

d Aaw o a
1. Meas19158 WHuAnA Mseans Y5 HIUNTIUMST
da aw a @
2. MAAITNTINAY 1% eTuzunng NIINMT
3. WA NNAU ATINMT
% 1
unanee

@ LY (% o @ A o Y ra b4 - v v 9
mssnmnausuiundnmsdidgmildginm indalumsnezlgmsseivde

a

€

AN Aoy 1ARa1NS HalBInINMITAEIANNTUTIBY MIANTUNTEUIUANITAN

= 1 =Y J ald'
summimgaunimga1m‘sm"lummﬂmwﬂmmmsm%u WN

u

o A

=Y = 1 ~ A =1 9/ 1 dl 4
WINTUINDYNTM HAZYAAANNTIUINGIVDI LFU NUIBAITU n15nw E)lgiUUTIGWJﬁTﬂﬁ Hag

4 y [ [

W nguaneiifoadessunisfamnmdulunszuaumseyan Tagainmisdeluimowe

a a t{dy-ﬁ A @ A = A [ @

'J‘VIEJ'I‘NWU‘ﬁuﬂﬂu?ﬂflﬂﬁzﬁﬂﬂﬂﬂgﬁﬂy'lﬁﬂﬂmﬂﬂtmﬂﬂ’lﬁiﬂy'lﬂﬂ']naﬂﬂluﬂizﬂ')uﬂ’]ﬁ
&

Y 9 4 a a wa o =
oyanTanains woez Iilulsz Temninadmnmsuazuualgialumsduiiunszuiunts

ey Iagainisee i)

namsAnuInguuie szfoy doiidy wielszulasTusssuwnidunsinm

arudulunszuaunmseyan lagainisvesaraszmanudt ludszmandms fvualad

mssnuanudulunszuiumseyan Tagains Pedradaou Tideeiyga 3lungrue

v a @ =]

szfoy dotady wiedszuinrSusssuvesantiueygyilagainishau swisaadiendny
1 o ) Y ~ a a A sld' = 9 v

Whlalunsaudunisniveygr lngainis laed1ealyssansnim iesnindiineivesny

@ 1 Y @ 'Y g a Y [ [ o
nszUIUMIAInaIEmIsans 1w ldednganuindemaidladesinyuuniudy uae
¥V )

yanalathedessnmanudulunszuiumseygnlagmms uennniimsfimuaieadnm

o o o QY =t v = v LY

anudulunszurumseygn lagainisdeildunndszmeaianu3nelanszinun 1y

9/
yimsneeyan Tagainsvesdszmaniu « 8ndae



=

¥
o A S

a a Vet Y v A a v wa
Inertwusiielalinsiauonuz Idinsudlunmdunse ey ga
oy 1aRa1n1s W.a. 2545 e Ihinanudanuludes Fosdaeiu AelsemsusmiSoadn
Y o g w P Yy & ¢y Ao o
vedosinuudundudy wazynaanezdeslindinsneinavaulunszuiunis
o 9 o o Y ' o
sy lanainis lagdimualdynanaiminerdeslunmseyyrlagainis ludiezilu

Q9 v

Y] ¥ A o ! - Y A A
'E)utU’]Iﬁﬂa’lﬂ’ﬁ WRWINUIN ﬂﬂim ﬂ?ll‘ﬂu‘UﬂQﬂﬂim Wﬂ’]uuﬂﬂallaﬁ‘ﬂﬂ’luﬂl‘”ﬂ’rﬁ’]ﬂg Yo

q <

9t A 9 Q o SIA 8/ a [ ° a
Arromdnlumsoygnlagaims dessnwianudu idsussardeyalan deadunisduiuy
Y ) a wa ' Yo - B =
nszuIUnIsey g Iagains Buualuniiygaurengruneldsiune 3 usegnsdlazanaa
g A - o o Y Vo Y ) o
Wuedwdu Uszmshassmiuiaveseyan Ingainisdes ldsunnuduaseutuaudy
' Y Yo = 1 = 1 & g ° 9 tr 9 a
usorvszlawy lavnlasuanumurenningnsaignihe iverunald luddenwinla
d ~ @ aa 1 e LY
Aaunsziulasitniseygyilanainis uaz lidananineadeslunszuauns
| < < Y ~ [ o a 3 [
sy lanainisezedlugiuzlaneiy AdeuszdealinisSnyinaudy dnselaud
o al 3Jq 9 a £ ] Y a '
ayan Janaimsiuezdl laldusnisvesaaueyan Ingainis laay nielinis lduTog ua
) 't 9 @ W ~ Y [ ¥ 9 LY v dy =1 9 Py
aa1u lufidetisAwneduisesna a1l mseygrlagainisainarr naeeliningn

ANUALMNNYUUIB LR INY



Thesis Title :  Secrecy in Arbitration Procedure
Author Name :  Mr.Khuankhan Sirimahaphruek
Degree :  Master of Laws (Business Law)
Academic Year ¢ 2010

Advisory Committee

1. Prof. Phijaisakdi Horayangkura Chairperson

2. Prof. Vichai Ariyanuntaka Member

3. Mr.Voravuthi Dvadasin Member
ABSTRACT

The secrecy, or confidentiality, protection is the material principle to ensure the parties
to access the dispute scttlement of arbitration. Due to maintaining such secrecy, the arbitration
procedure can not be disclosed to public, so called the privacy of hearings. Consequently,
persons who enjoy the rights on the proceedings are merely parties and concerning persons, for
instant, lawyers, counselors and witnesses. However, the relating laws on secrecy protection of
arbitration are not adequate. This thesis aims to study on the scope of the secrecy protection of
arbitration procedure for benefits of the academic and practicable guidelines to arbitration

proceedings.

According to the study of laws, rules, regulations and code of ethics on secrecy
protection of arbitration procedure in foreign countries, it has been found that the concerning
persons of arbitration procedure in such foreign countries that expressly impose secrecy
protection of arbitration in legal provisions, rules, regulations or code of ethics are capable to
efficiently understand the arbitration proceedings. Because such persons can explicitly realize
what facts shall be preserved and who shall be responsible for secrecy protection in arbitration
procedure. Moreover, the placement of secrecy protection in arbitration procedure is to ensure

other countries to access the dispute settlement of arbitration in such countries.



Therefore, the suggestion from this thesis is to amend the Arbitration Act of B.E 2545.
Due to clarifying of the provision, there are 2 aspects, as follows; firstly, what subject shall be
preserved and who shall be responsible for secrecy protection in arbitration procedure. In the
other word, the duty of the concerning persons in arbitration such as arbitrators, officials, parties,
agents of parties, hearsay and expert witnesses or counselors in arbitration to maintain the
privacy of any information in arbitration procedure shall be imposed ,except there are the
provisions that have been authorized or parties agree to do so. Secondly, although the arbitration
awards shall be protected in privacy, such information might be disclosed if it has been approved
by every concerning party according to the principle that any dispute settlement of arbitration
and any concerning person shall enjoy the secrecy protection. Even if the arbitrator is not set
forth by the institution of arbitration or accesses to such institution but there is no regulation on

secrecy protection, the arbitrator shall also be responsible for secrecy protection by law.
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" WIPO Arbitration Rules Article 52

(a) For the purposes of this Article, confidential information shall mean any
information, regardless of the medium in which it is expressed, which is:

(1) in the possession of a party;

(ii) not accessible to the public;

(iii) of commercial, financial or industrial significance; and
(iv) treated as confidential by the party possessing it.

(b) A party invoking the confidentiality of any information it wishes or is required to
submit in the arbitration, including to an expert appointed by the Tribunal, shall make an
application to have the information classified as confidential by notice to the Tribunal, with a
copy to the other party. Without disclosing the substance of the information, the party shall give
in the notice the reasons for which it considers the information confidential.

(c) The Tribunal shall determine whether the information is to be classified as
confidential and of such a nature that the absence of special measures of protection in the
proceedings would be likely to cause serious harm to the party invoking its confidentiality. If the
Tribunal so determines, it shall decide under which conditions and to whom the confidential
information may in part or in whole be disclosed and shall require any person to whom the
confidential information is to be disclosed to sign an appropriate confidentiality undertaking.

(d) In exceptional circumstances, in lieu of itself determining whether the information is
to be classified as confidential and of such nature that the absence of special measures of
protection in the proceedings would be likely to cause serious harm to the party invoking its
confidentiality, the Tribunal may, at the request of a party or on its own motion and after

consultation with the parties, designate a confidentiality advisor who will determine whether the
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information is to be so classified, and, if so, decide under which conditions and to whom it may
in part or in whole be disclosed. Any such confidentiality advisor shall be required to sign an
appropriate confidentiality undertaking.

(€) The Tribunal may also, at the request of a party or on its own motion, appoint the
confidentiality advisor as an expert in accordance with Article 55 in order to report to it, on the
basis of the confidential information, on specific issues designated by the Tribunal without
disclosing the confidential information either to the party from whom the confidential

information does not originate or to the Tribunal.
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Arbitration 9 (March 1998): 233 — 234,
19Cindy G. Buys, “The Tensions between Confidentiality and Transparency in

International Arbitration,” American Review of International Arbitration 14 (June 2003): 121.
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(3) testimony can be refused with regard to questions which the witness could not

answer without disclosing a business secrets.
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(a) Except to the extent necessary in connection with a court challenge to the
arbitration or an action for enforcement of an award, no information concerning the existence of
an arbitration may be unilaterally disclosed by a party to any third party unless it is required to
do so by law or by a competent regulatory body, and then only:

(i) by disclosing no more than what is legally required; and

(ii) by furnishing to the Tribunal and to the other party, if the disclosure takes
place during the arbitration, or to the other party alone, if the disclosure takes place after the
termination of the arbitration, details of the disclosure and an explanation of the reason for it.

(b) Notwithstanding paragraph (a), a party may disclose to a third party the names of
the parties to the arbitration and the relief requested for the purpose of satisfying any obligation
of good faith or candor owed to that third party.

* Article 74

(a) In addition to any specific measures that may be available under Article 52, any
documentary or other evidence given by a party or a witness in the arbitration shall be treated as
confidential and, to the extent that such evidence describes information that is not in the public

domain, shall not be used or disclosed to any third party by a party whose access to that
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information arises exclusively as a result of its participation in the arbitration for any purpose
without the consent of the parties or order of a court having jurisdiction.

(b) For the purposes of this Article, a witness called by a party shall not be considered
to be a third party. To the extent that a witness is given access to evidence or other information
obtained in the arbitration in order to prepare the witness's testimony, the party calling such
witness shall be responsible for the maintenance by the witness of the same degree of
confidentiality as that required of the party.

¥ Article 75

The award shall be treated as confidential by the parties and may only be disclosed to
a third party if and to the extent that:

(i) the parties consent; or

(i1) it falls into the public domain as a result of an action before a national court or
other competent authority; or

(iii) it must be disclosed in order to comply with a legal requirement imposed on a

party or in order to establish or protect a party's legal rights against a third party.
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" Article 76

(a) Unless the parties agree otherwise, the Center and the arbitrator shall maintain the
confidentiality of the arbitration, the award and, to the extent that they describe information that
is not in the public domain, any documentary or other evidence disclosed during the arbitration,
except to the extent necessary in connection with a court action relating to the award, or as
otherwise required by law.

(b) Notwithstanding paragraph (a), the Center may include information concerning
the arbitration in any aggregate statistical data that it publishes concerning its activities, provided
that such information does not enable the parties or the particular circumstances of the dispute to

be identified.
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3.3.2 The IBA Rules for international Arbitrators (IBA)
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?ICSID Convention, Regulation and Rules
Article 48
(1) The Tribunal shall decide questions by a majority of the votes of all its members.
(2) The award of the Tribunal shall be in writing and shall besigned by the members
of the Tribunal who voted for it.
(3) The award shall deal with every question submitted to the Tribunal, and shall state
the reasons upon which it is based.
(4) Any member of the Tribunal may attach his individual opinion to the award,
whether he dissents from the majority or not, or a statement of his dissent.
(5) The Centre shall not publish the award without the consent of the parties
* LCIA Arbitration Rules
Article 19 — Hearings
19.1 Any party which expresses a desire to that effect has the right to be heard
orally before the Arbitral Tribunal on the merits of the dispute, unless the parties have
agreed in writing on documents-only arbitration.
19.2 The Arbitral Tribunal shall fix the date, time and physical place of any
meetings and hearings in the arbitration, and shall give the parties reasonable notice

thereof.
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19.3 The Arbitral Tribunal may in advance of any hearing submit to the parties a list of
questions which it wishes them to answer with special attention.

19.4 All meetings and hearings shall be in private unless the parties agree otherwise in
writing or the Arbitral Tribunal directs otherwise.

19.5 The Arbitral Tribunal shall have the fullest authority to establish time-limits for
meetings and hearings, or for any parts thereof

* Article 30 - Confidentiality

30.1 Unless the parties expressly agree in writing to the contrary, the parties
undertake as a general principle to keep confidential all awards in their arbitration, together with
all materials in the proceedings created for the purpose of the arbitration and all other documents
produced by another party in the proceedings not otherwise in the public domain - save and to
the extent that disclosure may be required of a party by legal duty, to protect or pursue a legal
right or to enforce or challenge an award in bona fide legal proceedings before a state court or
other judicial authority.

30.2 The deliberations of the Arbitral Tribunal are likewise confidential to its
members, save and to the extent that disclosure of an arbitrator's refusal to participate in the
arbitration is required of the other members of the Arbitral Tribunal under Articles 10, 12 and 26.

30.3 The LCIA Court does not publish any award or any part of an award without the
prior written consent of all parties and the Arbitral Tribunal. Rules, save where the act or
omission is shown by that party to constitute conscious and deliberate wrongdoing committed by
the body or person alleged to be liable to that party.

31.2 After the award has been made and the possibilities of correction and additional
awards referred to in Article 27 have lapsed or been exhausted, neither the LCIA. the LCIA
Court (including Its President, Vice-Presidents and individual members), the Registrar, any
deputy Registrar, any arbitrator or expert to the Arbitral Tribunal shall be under any legal
obligation to make any statement to any person about any matter concerning the arbitration, nor
shall any party seek to make any of these persons a witness in any legal or other proceedings

arising out of the arbitration.
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(United Nations Commission on International Trade Law — UNCITRAL)
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* Cindy G. Buys, op.cit., pp. 121 - 123.
” UNCITRAL Arbitration Rules
Article 25
4. Hearings shall be held in camera unless the parties agree otherwise. The arbitral
tribunal may require the retirement of any witness or witnesses during the testimony of other
witnesses. The arbitral tribunal is free to determine the manner in which witnesses are examined
* UNCITRAL Arbitration Rules
Article 32
1. In addition to making a final award, the arbitral tribunal shall be entitled to make

interim, interlocutory, or partial awards.
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(China International Economic and Trade Arbitration Commission — CIETAC)
ngruonazdetianueyyl TagainisvelszmaiuiivannisiFesnsinu
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‘izﬂﬁiNﬂizmﬁ‘Uﬂﬁu(China International Economic and Trade Arbitration Commission —
A o 9 a 9 ] d'dd?
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2. The award shall be made in writing and shall be final and binding on the parties.
The parties undertake to carry out the award without delay.

3. The arbitral tribunal shall state the reasons upon which the award is based, unless
the parties have agreed that no reasons are to be given.

4. An award shall be signed by the arbitrators and it shall contain the date on which
and the place where the award was made. Where there are three arbitrators and one of them fails
to sign, the award shall state the reason for the absence of the signature.

5. The award may be made public only with the consent of both parties.

6. Copies of the award signed by the arbitrators shall be communicated to the parties
by the arbitral tribunal.

7. If the arbitration law of the country where the award is made requires that the
award be filed or registered by the arbitral tribunal, the tribunal shall comply with this
requirement within the period of time required by law.

” CIETAC Rules Article 36 Evidence

1. Each party shall have the burden of proving the facts relied on to support its claim,
defense or counterclaim.

2. The arbitral tribunal may specify a time period for the parties to produce evidence
and the parties shall produce evidence within the specified time period. The arbitral tribunal may
refuse to admit any evidence produced beyond the period. If a party has difficulties to produce
evidence within the specified time period, it may apply for an extension before the expiration of

the period. The arbitral tribunal shall decide whether or not to extend the time period.
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Association—-JCAA)
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ﬁiﬂﬂllf)lgt‘gﬂ@]ﬂaTﬂﬁﬂNﬂ’liW’lﬂ!‘b’EJiﬁ U(Japan Commercial Arbitration

o v o a & o

Association — JCAA) ldfmuadetsfuvesayn Ingainisnismswigisd lasdivualdnis
o a a o I )
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3. If a party having the burden of proof fails to produce evidence within the specified
time period, or the produced evidence is not sufficient to support its claim or counterclaim, it
shall bear the consequences thereof.

' CIETAC Rules Article 37 Investigation by the Arbitral Tribunal

1. The arbitral tribunal may, on its own initiative, undertake investigations and collect
evidence as it considers necessary.

2. When investigating and collecting evidence by itself, the arbitral tribunal shall
promptly notify the parties to be present at such investigation if it considers it necessary. In the
event that one or both parties fail to be present, the investigation and collection shall proceed
without being affected.

3. The arbitral tribunal shall, through the Secretariat of the CIETAC, transmit the
evidence collected by itself to the parties and afford them an opportunity to comment.

"' JCAA Rules 40 Closed Proceedings; Obligation of Confidentiality

1. Arbitral proceedings, and records thereof, shall be closed to the public.

2. The arbitrators, the officers and staff of the Association, the parties and their
representatives or assistants shall not disclose facts related to arbitration cases or facts learned
through arbitration cases except where disclosure is required by law or required in court

proceedings.
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