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ABSTRACT

The concept of granting a protection to performers right initiated after the
implementation of the Copyright Act B.E. 2521. This is because to during that time the performer
was not deemed to be a creator but solely a communicator of a copyright work. As a result, the
right of performers was not protected by the said Act. However, since the image and sound
recording as well as tools and equipment used therefor were dramatically developed, the
protection over performers’ right in various branches was increasingly called for. Moreover, at
the international level, concept of protection over performers’ right became an issue of concerns,
because aithough the performer was considered only a communicator of the copyright works,
working as such required inputting certain efforts in terms of investment and knowledge for
which it should be compensated in forms of right that someone sought to benefit therefrom. Also,
this would essentially encourage dissemination of copyright works. Besides, protection of
performers’ rights is a kind of neighboring rights specified in an international convention, i.e.
International Convention for the Protection of Performers, Producers of Phonegrams and
Broadcasting Organization in which it is generally known as “Rome Convention”. The
measurements for protection of the performers’ right laid down in the Rome Convention were

later modernized and updated by WIPO Performances and Phonogram Treaty (“WPPT”).

At the present not a member of the WPPT. However, Thailand is likely required to join

treaties including this WPPT if Thailand enters into FTA with the United States in order to



enhance protection of the intelicctual property to be compatible with the law of the United States.
Being a member of WPPT will effect protection of performers’ right in several aspects which
include the extension of performers’ rights according to the Copyright Act. B.E. 2537 Article 44,
Moral rights of performers, Technological measures and also the amendment of local legislative

to be comply with WPPT,

This thesis aims at examining the protection of the performer rights provided by the
Copyright Act B.E. 2537 and comparing the same as provided by Rome Convention, Agreement
on Trade-Related Aspects of Intellectual Property Rights (“TRIPs™), and WPPT as well as those
of foreign countries in order to study its possible impact on the protection of Thai performers’

rights after Thailand has joined WPPT.

The research disclovered that if Thailand joined WPPT and amended the local legislative
in relation to performers’ right, there would be both adverse and bencficial cffects on the
performer and related person either producers or consumers. The benefit of being a member of
WPPT is that the protection will be extended to the Economic rights, i.e. the performer shall have
an exclusive right of authorizing the making available to the public of the original and copies of
their performances fixed in phonograms, the exclusive right of authorizing the commercial rental
to the public of the original and copies of their performances fixed in phenograms and also moral
rights of performers which protects the credit of performers that never been recognized.
Furthermore, this thesis also proposes some guidelines for the law improvement to protect the

rights of performers.
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* Richard Arnold, Performer’s Rights (London : Sweet & Maxwell, 1997), p.14.

Y lsyfng saudv, Goudy, wihso,
“ Copyright Designs and Patents Act 198, article 180 (2)
“performance” means (a) a dramatic performance {(which includes dance and mime),
(b} a musical performance, (¢} a reading or recitation of a literary work or (d) a performance of a
variety act or any similar presentation, which is, or so far as it is, a live performance given by one
or more individuals;
“ Article 180 (2)

"recording”, in relation to a performance, means a film or sound recording
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(a) made directly from the live performance,
(b) made from a broadcast of, or cable programme including, the performance, or
(c) made, directly or indirectly, from another recording of the performance.
“yJsydns sawdy, Soudn, wih o0,
“ Copyright Designs and Patents Act 1988, article 6
"broadcast” means a transmission by wireless telegraphy of visual images, sounds or
other information which
(a) is capable of being lawfully received by members of the public, or
(b) is transmitted for presentation to members of the public;
and references to broadcasting shall be construed accordingly.
“ Article 7
“cable programme" means any item included in a cable programme service; and
"cable programme service" means a service which consists wholly or mainly in
sending visual images, sounds or other information by means of a telecommunications system,

otherwise than by wireless telegraphy, for reception



36

= & 1 o’: 10 = [y ay ]
(1) Tugssgounnsovnniniu btz lunavdsitunsaatanan
TaofSufunndiafu
@ wouaaaldiuaungana
» ]
3) AsuaAIReIsIIuEImIAn e ud Ry veImsuaasIndaiufin
[ d ]
Ansaudoll As Ansoinnsldlsz Tewdnindaiufinnsuaaq
& 0’: = =y o a = a Af ¥ 4 a8 o
Fasuians IduSnsmdio dimfunsezdasuiedudoliedlifldisz Temisnduiuin
miuaadlas iy ldsuanutuvenniminuaag
lunsdiinmsuaasveninuaasgniuiinlay 13 laulasuanutusey
¥ a []
PIMIALEAY FUUT NI ooNUEAIRDAIFITNE YT oUW IH sauwI n W 1dRs g
Wrvesdadufinnsuaasdesnis Taoludiunsazdadnsveainuaas mnudtiudenai2
aedliuandrsllvindyaneygraninuaasldli s vaz hidluasiiduundaiuin
msuanInna’
a PR 1o 3 o y Rl o
4 o aiuinhdangrne duematidwie 9 s Tenid ne®
A @ &£ Ada Al ¥ 3 1
5) mMsaseuATeITITUNnNARngINEBn1sA 15U v 1¥iE wue
a o A Al o ¥ A o 1
wishoonuanuievienso i nodmiedioun
3. Msazdiadnivosinuaauazdesndunsazdiadnsveninueaasiv
szmagangy

(a) at two or more places (whether for simuitaneous reception or at different times in
response to requests by different users), or
(b) for presentation to members of the public,
7 yszAns AN Soudy , nih 98
* Copyright Designs and Patents Act 1988, article 184
“A performer's rights are infringed by a person who, without his consent—
(a) imports into the United Kingdom otherwise than for his private and domestic use, or
(b) in the course of a business possesses, sells or lets for hire, offers or exposes for sale
or hire, or distributes, a recording of a qualifying performance which is, and which that person

knows or has reason to believe is, an illicit recording.”
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® Article 182
“performer’s rights are infringed by a person who, without his consent—
(2) makes, otherwise than for his private and domestic use, a recording of the whole or
any substantial part of a qualifying performance, or
(b) broadcast live, or includes live in a cable programme service, the whole or any
substantial part of a qualifying performance.”
“ Article 186
“{1) A person infringes the rights of a person having recording rights in relation to a
performance who, without his consent or that of the performer, makes a recording of the whole or
any substantial part of the performance, otherwise than for his private and domestic use.
(2) In an action for infringement of those rights brought by virtue of this section
damages shall not be awarded against a defendant who shows that at the time of the infringement
he believed on reasonable grounds that consent had been given.”

5 Article 187.
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* Copyright Designs and Patents Act 1988, article 191 “The rights conferred by this Part
continue to subsist in relation to a performance until the end of the period of 50 years from the

end of the calendar year in which the performance takes place.”
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* German Copyright Law, article 73 “For the purposes of this Law, performer means a
person who recites or performs a work or participates artistically in the recitation or performance
of a work.”

* Article 75(1) (1) “Fixation of performance on a video or audio recording medium shall
require the consent of the performer.”

" Article 75(2) (2) “The performer shall have the exclusive right to reproduce and
distribute the video or audio recording medium.”

* Article 76 (1) “Broadcasting of a performance shall require the consent of the

performer. (2) A performance which has been lawfully fixed on video or audio recording
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mediums may be broadcast without the consent of the performer if the recordings have been
published; however, equitable remuneration shall be paid to the performer.”

* Article 80 (1) para 1 “In the case of choral, orchestral and stage performances, the
consent of the elected representatives of the participating groups of performers, such as choir,
orchestra, ballet and stage companies, in addition fo the consent of the soloists, conductor and
producer, shall suffice for the purposes of Articles 74, 75(1) and (2) and Article 76(1). If a group
has no such representative, the consent of the performers belonging to that group shall be replaced
by the consent of the leader of the group.”

“ Article 83 (1) “A performer shall have the right to prohibit any distortion or other
alteration of his performance of such nature as to jeopardize his standing or reputation as a
performer.”

' Article 77 “If a performance is publicly communicated by means of video or audio
recordings or made perceivable to the public by means of a broadcast, the performer shall be paid

equitable remuneration.”
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@ Article 76 (2) para 2 “A performance which has been lawfully fixed on video or audio
recording mediums may be broadcast without the consent of the performer if the recordings have
been published; however, equitable remuneration shall be paid to the performer.”

“ Article 45(1) “It shall be permissible to make or cause to be made copies of a work for
use in proceedings before a court, an arbitration tribunal or a public anthority.”

* Article 53 (1) “It shall be permissible to make single copies of a work for private use.
A person authorized to make such copies may also cause such copies to be made by another
person; however, this shall apply to the transfer of works to video or audio recording mediums
and to the reproduction of works of fine art only if no payment is received therefore.”

® Article 47 (1) “Schools and institutions for the training and further training of teachers
may make individual copies of works which are included in a school broadcast by recording the
works on a video or audio medium, The same shall apply to youth welfare homes and to the
official provincial pictorial materials services or comparable publicly owned institutions.”

“ Article 82 “Where ra performance has been recorded on a video or audio medium, the
rights of the performer shall expire 50 years and those of the organizer 25 years after the

publication of the video or audio recording, or if its first legal use for public communication took
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place earlier, after the latter; however, the rights of the performer shall expire 50 years, and those
of the organizer 25 years, after the performance if the video or audio recording has not been
published or legally used for public communication within that period of time. The period of time
shall be calculated in accordance with Article 69.”
7 Article 2 (1) Gv)
“performers” means actors, dancers, musicians, singers and other persons who give a

performance as well as those who conduct or direct a performance;
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* Ibid,, article 2 (1) iii).

“performance” means the acting on stage, dancing, musical playing, singing, delivering,
declaiming or performing in other ways of a work, and includes similar acts not mvolving the
performance of a work which have the nature of public entertainment;

“Article 91 (1) “Performers shall have the exclusive right to make sound or visual

recordings of their performances.”
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Particle2 (1) (viii) "broadcasting” means the public transmission of radio
communication intended for simultaneous reception by the public of the transmission having the
same contents;

" Article 2 (1) (ix) “broadcasting organizafions" means those who engage in the
broadcasting business; '

ZArticle 91 (2)“The provision of the preceding paragraph shall not apply to
performances which have begn incorporated in cinematographic works with the authorization of
the owner of the right mentioned in the same paragraph, except in the case where such
performances are to be incorporated in sound recordings (other than those intended for use

exclusively with images).”
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" Article 92 (1) “Performers shall have the exclusive rights to broadcast and to diffuse by
wire their performances.”

™ Article 92 (1)

*“The provision of the preceding paragraph shall not apply in the following cases:

(1) where the wire diffusion is made of performances already broadcast;

(ii) where the broadcasting takes place of, or the wire diffusion is made of the
following;

(a) performances incorporated in sound or visual recordings with the authorization of the
owner of the right mentioned in paragraph (1) of the preceding Article; (b) performances
mentioned in paragraph (2) of the preceding Article and incorporated in recordings other than
those mentioned in that paragraph.”

" Article 95 “Performers shall have the exclusive right to offer their performances to the

public by transfer of ownership of sound or visual recordings of their performances.”
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" Article 95 (1) “Performers shall have the exclusive right to offer their performances to

the public by lending commercial phonograms incorporating their performances.”
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"7 Article 101
“(1) The duration of neighboring rights shali begin with the following date:
(i) when the performance took place, for performances;
(ii) when the first fixation of sounds was made, for phonograms;

(iii} when the broadcast took place, for broadcasts;”
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®! WPPT, article 2 (a) “performers are actors, singers, musicians, dancers, and other

persons who act, sing, deliver, declaim, play in, interpret, or otherwise perform literary or artistic

works or expressions of folklore.”
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1. dnsvesdnuanad (Rights of Performers)
1) andlustunaasideltimoiinisiiuiin13® (Performers’ Rights in Their

Unfixed Performance)
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" file ugIne, Goudy, uh 21,

33 WPPT, article 6 “Performers shall enjoy the exclusive right of authorizing, as regards
their performances:

(i) the broadcasting and communication to the public of their unfixed performances
except where the performance is already a broadcast performance; and

(i) the fixation of their unfixed performances.”
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* Article 2(c) “fixation means the embodiment of sounds, or of the representations

thereof, from which they can be perceived, reproduced or communicated through a device.”
H Qs 1] 9 o

* “bootleg recording” #11889 fRvuiinmsuaasaalae i ldsveyganionnu
L) s o ! R ' & o 1 . . 4
FUYDUTINUNUTAL 711 “bootleg recording” ILUANATINVAIIT “pirate recoding” gatiunis
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“WPPT Article 7 “Performers shall enjoy the exclusive right of authorizing the direct or

indirect reproduction of their performances fixed in phonograms, in any manner or form,”
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?E19U¥U (Right to Remuneration for Broadcasting and Communication to the Public)

" Article 8 (1) “Performers shall enjoy the exclusive right of authorizing the making
available to the public of the original and copies of their performances fixed in phonograms
through sale or other transfer of ownership.”

¥ Article 9 (1) “Performers shall enjoy the exclusive right of authorizing the commercial
rental to the public of the original and copies of their performances fixed in phonograms as
determined in the national law of Contracting Parties, even after distribution of them by, or
pursuant to, authorization by the performer.”

¥ Article 10 “Performers shall enjoy the exclusive right of authorizing the making
available to the public of their performances fixed in phonograms, by wire or wireless means, in
such a way that members of the public may access them from a place and at a time individually

chosen by them.”
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* Article 15(1) “Performers and producers of phonograms shall enjoy the right to a single
equitable remuneration for the direct or indirect use of phonograms published for commercial
purposes for broadcasting or for any communication to the public.”

" Article 15(2) “Contracting Parties may establish in their national legislation that the
single equitable remuneration shall be claimed from the user by the performer or by the producer
of a phonogram or by both. Contracting Parties may enact national legislation that, in the absence
of an agreement between the performer and the producer of a phonogram, sets the terms
according to which performers and producers of phonograms shall share the single equitable
remuneration,”

92Arlicle 5(1) “Independently of a performer’s economic rights, and even after the transfer

of those rights, the performer shall, as regards his live aural performances or performances fixed
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in phonograms, have the right to claim to be identified as the performer of his performances,
except where omission is dictated by the manner of the use of the performance, and to object to
any distortion, mutilation or other modification of his performances that would be prejudicial to
his reputation,”

” Article 5(2) “The rights granted to a performer in accordance with paragraph (1) shall,
after his death, be maintained, at least until the expiry of the economic rights, and shall be
exercisable by the persons or institutions authorized by the legislation of the Contracting Party
where protection is claimed. However, those Contracting Parties whose legislation, at the moment
of their ratification of or accession to this Treaty, does not provide for protection after the death of
the performer of all rights set out in the preceding paragraph may provide that some of these
rights will, after his death, cease to be maintained.”
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*article 18 “Contracting Parties shall provide adequate legal protection and effective
legal remedies against the circumvention of effective technological measures that are used by
performers or producers of phonograms in connection with the exercise of their rights under this
Treaty and that restrict acts, in respect of their performances or phonograms, which are not
authorized by the performers or the producers of phonograms concerned or permitted by law.”

" Article 19 (2) "rights management information" means information which identifies the
performer, the performance of the performer, the producer of the phonogram, the phonogram, the
owner of any right in the performance or phonogram, or information about the terms and
conditions of use of the performance or phonogram, and any numbers or codes that represent such
information, when any of thése items of information is attached to a copy of a fixed performance
or a phonogram or appears in connection with the communication or making available of a fixed

performance or a phonogram to the public.”
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* Article 20 “The enjoyment and exercise of the rights provided for in this Treaty shall
not be subject to any formality.”

* Article 21 “Subject to the provisions of Article 15(3), no reservations to this Treaty
shall be permitted.”

% Article 15(3) “Any Contracting Party may in a notification deposited with the Director
General of WIPO, declare that it will apply the provisions of paragraph (1) only in respect of
certain uses, or that it will limit their application in some other way, or that it will not apply these
provisions at all.”

" Article 22 (1) “Contracting Parties shall apply the provisions of Article 18 of the Berne
Convention, mutatis mutandis, to the rights of performers and producers of phonograms provided
for in this Treaty.”

" Article 23 “(1) Co_ntracting Parties undertake to adopt, in accordance with their legal
systems, the measures necessary to ensure the application of this Treaty.

{2) Contracting Parties shall ensure that enforcement procedures are

available under their law so as to permit effective action against any act of infringement of rights
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covered by this Treaty, including expeditious remedies to prevent infringements and remedies
which constitute a deterrent to further infringements.”
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o4 Stephen M. Stewart, op.cit., p. 208,
" Rome Convention, article 2.2 “National treatment shall be subject to the protection
specifically guaranteed, and the limitations specifically provided for, in this Convention.”

106 Stephen M. Stewart, op.cit , p. 226.
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0 Rome Convention, article 3(a) “performers™ means actors, singers, musicians, dancers,
and other persons who act, sing, declaim, play in, or otherwise perform literary or artistic works.

im{WIPO, op.cit., p. 20.

""Rome Convention, article 7.1 “The protection provided for performers by this

Convention shall include the possibility of preventing:
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(a) the broadcasting and the communication to the public, without their consent, of
their performance, except where the performance used in the broadcasting or the public
communication is itself already a broadcast performance or is made from a fixation;

(b) the fixation, without their consent, of their unfixed performance;

(c) the reproduction, without their consent, of a fixation of their performance:

(i) if the original fixation itself was made without their consent;

(ii) if the reproduction is made for purposes different from those for which the
performers gave their consent;

(iii) if the ;)riginal fixation was made in accordance with the provisions of
Article 15, and the reproduction is made for purposes different from those referred to in those

provisions.”
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" Article 12 “If a phonogram published for commercial purposes, or a reproduction of
such phonogram, is used directly for broadcasting or for any communication to the public, a

single equitable remuneration shall be paid by the user to the performers, or to the producers of
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the phonograms, or to both. Domestic law may, in the absence of agreement between these

parties, lay down the conditions as to the sharing of this remuneration.”

L

WIPO, op. cit., p. 47.
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" Rome Convention, article 9 “Any Contracting State may, by its domestic laws and
regulations, extend the protection provided for in this Convention to artists who do not perform
literary or artistic works.”

" WIPO, op.cit., p. 34.
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e Stephen M. Stewart, op.cit., p. 213,

e WPPT, article 1 (1) “Nothing in this Treaty shall derogate from existing obligations
that Contracting Parties have to each other under the International Convention for the Protection
of Performers, Producers of Phonograms and Broadcasting Organizations done in Rome, October

26, 1961 (hereinafier the "Rome Convention").”
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