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4. The effect of the use upon the potential market for or value 

of the copyrighted work. 

These can help apply with the case directly in considering 

whether it is the fair use or not. Therefore, it can be concluded that the use of 

copyrighted work is for educatinal purpose just by applying the four factors 

aforementioned. Moreover, US also has guideline user which is provided clearly that 

the user can at lease copy the copyrighted work for 10%. Thus, if this case is 

occurred in US, the US court can apply section 107 of the 1976 Copyright Act and 

the user's guideline effecively and directly. 
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Chapter 5 

Conclusion and Recommendation 

A. Conclusion 

Copyright law grants the exclusive right for copyright owner, however, it is 

not possible to allow the copyright owner to enjoy such exclusive right in all 

situations. To balance the public interest, most common law countries including U.S. 

have developed the fair use principle, allowing user to make reasonable use of 

copyright work without permission. U.S. has developed fair use principle to balance 

the interest between the copyright owner and public through the four factors under 

Article 107 of the 1967 Copyright Act. Fair Use which become one of the most 

important defenses of copyright infringement. At the same 1:ime, most civil law 

countries including Thailand have developed the fair use principle as well. In 

Thailand, the fair use doctrine is called the exception of copyright infringement. This 

principle is provided in section 32 of the Copyright Act B.E. 2537 (A.D.1994) From 

studying the exception of copyright infringement, the factors of the exeption of 

copyright infringement is provided in section 32 paragraph 1 of the Copyright Act 

B.E. 2537 (A.D.1994). The factors of the exeption of copyright infringement can be 

divided into 2 categories as follws; 

1. An act does not conflict with a nom1al exploitation of the copyright work 

by the owner of copyright and; 

2. An act does not unreasonably prejudice the legitimate right of the owner 

of copyright. 

Two factors according to section 32 paragraph 1 of the Copyright Act B.E. 

2537 (A.D.1994) as mentioned above are in conform with the "Berne Convention" 

and "TRIPs." Thailand adopted this priniple under "Berne Convention" and "TRIPs" 

to be its domestic law which is called the Copyright Act B.E. 2537 (A.D.1994). 

Since the principle of fair use is enacted broadly in the Copyright Act B.E. 2537 

(A.D.1994 ), it causes the problem in interpretation. It does not have the standard to 

measure what is an act that does not conflict with a normal exploitation of the 
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copyright work by the copyright owner and what is the standard to measure what is 

an act that unreasonably prejudice the legitimate right of the copyright owner. 

Therefore, if we interpreted that section 32 paragraph 1 of the Copyright Act 

B.E. 2537 (A.D.1994) which is provided ambiguouslyly, it will cause the problem on 

the various interpretation. 

Nevertheless, the interpretation has to consider the fact in each case because 

the fact in each case is varied from each other. 

Moreover, the second factor under section ~2 paragraph 1 of the Copyright 

Act B.E. 2537 (A.D.1994) stated that "an act does not unreasonably prejudice the 

legitimate right of the owner of copyright." This factor is enacted ambiguously as 

well. 

It can be concluded that the general principle of fair use doctrine according to 

section 32 paragraph 1 of the Copyright Act B.E. 2537 (A.D.1 994) is enacted 

ambiguously which causes the problem as follow; 

1. The problem from the unclear term used in this section for adjudicating a 

fair use defense. 

2. The problem on the various interpretations. 

From studying U.S. copyright law, the fair use doctrine of U.S. is provided in section 

107 of the 1967 Copyright Act. The factors of fair use doctrine are provided clearly 

in section 107 of the 1967 Copyright Act. It defined four factors for adjudicating a 

fair use defense as follow; 

Under the Act, four factors need to be considered in order to determine 

whether or not a specific action is considered as "fair use." These factors are as 

follows; 

1. the purpose and character of the use, including whether such use is of 

commercial nature or is for nonprofit educational purposes; 

2. the nature of the copyrighted work; 

3. the amount and substantiality of the portion used m relation to the 

copyrighted work as a whole; and 

4. the effect of the use upon the potential market for or value of the copyrighted 

work. 
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Comparing with fair use doctrine under section 107 of the 1967 Copyright 

Act, the factors of the copyright infringement exceptions under section 32 paragraph 

1 of the Copyright Act B.E. 2537 (A.D.1994) is enacted ambiguously which is 

different from the general principle of fair use doctrine under section I 07 of the 1967 

Copyright Act. 

As mentioned above, it can be concluded that the factors of fair use doctrine 

under section 107 of the 1967 Copyright Act is clearer than the factors of the 

copyright infringement exceptio:µs under section 32 paragraph 1 of the Copyright Act 

B.E. 2537 (A.D.1994). Therfore, four factors in section 107 of the 1967 Copyright 

Act facili tates the copyright user to have better understanding and it is easy to prove 

when the defendant is sued. 

Besides this statute, the scope of fair use has continually considered by the 

committee and subcommittee on the Judiciary, House of Representatives, due to each 

developing area. From these studies, Congress created "guidelines," for example, 

guidelines for classroom copying in not-for-profit educational institutions,
70 

guidelines for 

educational uses of music, guidelines for public broadcasting of nondramatic literary 

works. 

Generally, these guidelines do not represent a legal document, nor are they 

legally binding. They only represent an agreed upon interpretation of the fair use 

provisions by the overwhelming majority of relating institutions and organizations. 

Nevertheless, these guidelines represent the participants' consensus view of 

what constitutes the fair use of a particular work that will definitely help educators, 

scholars, students, or even judges more easily identify whether that specific using of 

copyright work constitutes a fair use of that work. 71 

From comparing between the factors of the copyright infringement exception under 

section 32 paragraph 1 of the Copyright Act B.E. 253 7 (A.D.1994) and the general 

principle of fair use doctrine under section 107 of the 1967 Copyright Act, it can be 

70 John Shelton Lawrence Et Al. Fair use and free inquiry copyright law and 

the new medi~ (United State: Thomson) 390 (2nd ed. 1989). 
71 Fair use guidelines for educational multimedia: Hearing on S.11 before the 

subcomm. On court and intellectual property, 104th Congress, (1996). 
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concluded that the provision of fair use doctrine under section 32 paragraph 1 of the 

Copyright Act B.E. 2537 (A.D.1994) still is unclear. 

In conclusion, intensive protection of copyright is essential in this 

modem world since the value and investment of copyright is much higher than that 

in the past. 

Nevertheless, the fundemental concept of copyright legislation to 

balance between the copyright owner's interest and the public interest also can not be 

lost. Fair use is one basis means to heal this balance. Within U.S. approach of 

copyright protection as Thailand is now, it is out of question that both government 

structure and interest person are equired to exercise the principle of fair use side by 

side with the exclusive right of copyright owner. 

B. Recommedation 

This research is operated by comparing between the factors of the exception 

of copyright infringement under section 32 paragraph 1 of the Copyright Act B.E. 

2537 (A.D.1994) and the general principle of fair use doctrine under section 107 of 

the 1967 Copyright Act, the author can conclude that the provision of fair use 

doctrine under section 32 paragraph 1 of the Copyright Act B.E. 2537 (A.D.1994) 

still is unclear. 

The result of the analysis is that the factors of the copyright infringement 

exceptions under the first paragraph of section 32 of the Copyright Act B.E. 2537 

(A.D.1994) are so vague for the copyright user in operation and for the court in 

judging cases. At present, there is no regulation of the duplication for the copyright 

user. Consequently, they do not know at what proportion and quantity they can copy 

the copyright works in compliance with the fair use or the exception of the copyright 

infringement in order to maintain justice for the owners of copyright works. 

Therefore, it causes the problem on the various interpretation. 

Futhermore, the exception of the copyright infringement under Thai 

Copyright Law is difference from the general principle of fair use doctrine in U.S. 

because the general principle of fair use doctrine under section 107 of the 1967 
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Copyright Act is clear and has specific regulation, including the performance for the 

copyright users, as the guidance for than to use the mentioned copyrighted works. 

Therefore, the author would like to give recommendation as follows; 

1. Amendment to section 32 paragraph 1 of the Copyright Act B.E. 2537 

(A.D.1994) . 

The factors under section 32 paragraph 1 of the Copyright Act B.E. 2537 

(A.D.1994) should be amended to be clearer and more specific by additionally 

prescribing regulation and condition of the use of the copyright work according to 

the exception of copyright infringement. 

The terms used in the section 32 paragraph 1 of the Copyright Act B.E. 2537 

(A.D.1994) such as " conflict with a normal exploitation of the copyright work by 

the owner of copyright, " and " unreasonably prejudice the legitimate right of the 

owner of copyright " should be clearly defined so that users will not interpret the 

term used variously. 

Section 32 of the Copyright Act B.E. 2537 (A.D. 1994) should be 

amended as follow; 

"An act against a copyright work by virtue of this Act of another person 

which does not conflict with a normal exploitation of the copyright work by the 

owner of copyright and does not unreasonably prejudice the legitimate right of the 

owner of copyright shall not be deemed an infringement of copyright. In determining 

whether the use made of a work in a particular case is a fair use the factors to be 

considered shall include the nature of the copyrighted work, the amount and 

substantiality of the portion used in relation to the copyrighted work as a whole and 

the effect of the use upon the potential market for or value of the copyrighted work. 

The amount and substantiality of the portion used in relation to the 

copyrighted work as a whole and the effect of the use upon the potential market for 

or value of the copyrighted work accordind to paragraph 1, it will not be able to use 

the copyrighted work in excess of case, but all these, to let go according to rule, 

procedure and condition designated by The Department of Intellectual Property 

Thailand 
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Subject to the provision of paragraph one, any act against the copyright 

work in paragraph one shall not be deemed an infringement of copyright provide that 

the act is each of the followings; 

(1) research or study of the work, which is not for profit; 

(2) use for personal benefit or for the benefit of himself and other family 

members or close relatives. 

(3) comment, criticism or introduction of the work with an 

acknowledgement of the ownership of copyright in such work: 

(4) reporting of the news through mass-media with an acknoeledgement 

of the ownership of copyright in such work: 

(5) reproduction, adaptation, exhibition or display for the benefit of 

judicial proceedings or administrative proceedings by authorized officials, or for a 

report of the said proceedings; 

(6) reproduction, adaptation, exhibition or display by a teacher for the 

benefit o~ his teaching provided that the act is not for profit; 

(7) reproduction or adaptation of a part of such work, or abridging or 

making a summary by a teacher or educational institution for distributing or selling 

to students in the class or in an educational institution, provided that is not done for 

making profit; 

(8) utilization of the work as a part of the examination questions and answers." 

Futhermore, the definition of terms used suGh as "conflict with a normal 

exploitation of the copyright work by the owner of copyright," and "unreasonably 

prejudice the legitimate right of the owner of copyright" should be provided in the 

Copyright Act or the copyright user's guideline as follws; 

"conflict with a normal exploitation of the copyright work by the owner 

of copyright means an act is less than full use of an exclusive right" 

"unreasonably prejudice the legitimate right of the owner of copyright 

means any act that affect the right and the interest of the copyright holder" 

2. To support the draft of the Copyright Amendment Act B.E ..... 

At present, the Thai government decided to draft amendments since AD. 

2006 to the copyright law, the government has established a committee comprising 
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officers and member from the Department of Intellectual Property, the lawmakers, 

the publishers and boksellers Association of Thailand, university professors and 

writers to work on the provision of a draft amendment to the Thai Copyright Act 

B.E ..... . 

The draft of the Copyright Amendment Act B.E. . ... provides a cl earl er 

indication of the criteria applied to determine the fair use application. Therefore, this 

draft should be supported to be in force. 

3. To enhance knowledge and comprehension to the copyright user m 

applying the copyright legistation and the principle of fair use. 

According to the problem that most copyright user have less knowledge 

in applying the copyright legistation and the principle of fair use. Thus, to encourage 

them by giving knowledge or understanding in applying the copyright legistation and 

the principle of fair use shall be one of solutuions to solve this problem. 

4. The Department of Intellectual Property Thailand has the copyright user's 

guideline since the year B.E. 2542 (AD. 1999) which restrict the use of the 

copyright materials to the extent that it is reasonable and fair; however, it is still not 

common in nationwide because this copyright user's guideline do not represent a 

legal document, nor are they legally binding. Therefore, the copyright user's 

guideline should be enacted in the Copyright Act as Appendix or the supplementary 

document. 

The copyright user' s guideline should be created and provided to all kinds 

of copyrighted works for the interest of copyright user. More importantly, the 

appropriate proportion and quantity of work used should be clearly indicated so that 

the copyright owner's interest would not be unreasonably prejudiced. 
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