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ABSTRACT
This Independent Study aims to research the most suitable solution for the
financial problem in class action that is a significant barrier of access to justice. Class
action is a complex litigation which related to a numerous injured persons. The Class
action proceeding tends to generate substantial costs and disbursements, for instant,
court fee, attorney's fee, expert witness fee, notification fee and other cost in relation
to the accumulation of class's evidence. Additionally, the law provides the financial
burden of the class' disbursement and adverse cost (if the class failed) solely on the
Representative Plaintiff. It is likely to increase an excess financial burden for one
person. Under this circumstance, no one would volunteer to step into the role of the
Representative Plaintiff and it may cause injured person to file separate lawsuit instead
of pursuing the Class action proceeding in order to avoid such burden of cost.
Based on the outcome of studying, there are a number of litigation funding in
foreign countries operated by either public sector or private sector. The litigation
funding basically provides a financial assistance and in return obtains an agreed
percentage share in benefit generated from the successful case. It is a mechanism that
could increase the access to justice for people and could improve an effectiveness of
class action proceeding. Nevertheless, litigation funding is still not acceptable in
Thailand since the involvement of the third-party who is unaffiliated with the case in
other's litigation is prohibited under public policy pursuant to Section 150 of the Civil
and Commercial Code.
The results from this study have demonstrated that litigation funding should be
operated by the public sector rather than the private sector due to the fact that the
private sector will focus mainly on commercial interest and expect a substantial profit
in return. However, the current legal aids in Thailand, the exemption of court's fee and
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the Justice Fund, are not suitable enough for the Class action proceeding due to the
complexity and a substantial cost occurred from the conduct of class action. I would
like to propose that the establishment of a special fund so called "Class Action Fund"
is the most suitable method of litigation funding for the Class action proceeding. There
are great models of litigation funding which can be prototype for the Class Action
Fund in Thailand currently operated in Quebec province and Ontario province known
as "the Fonds D'Aide aux Recours Collectifs"of Quebec province and "the Class
Proceeding Fund" of Ontario province respectively. The functions of both entities
have very interesting and very vibrant in their operations which can be readjusted for
establishing the most suitable Class Action Fund in Thailand.
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Chapter 1
Introduction
1.1 Background and General Statement of the Problems
Class action is a type of lawsuit involving a situation where the same person,
which is usually a risk-neutral and well-financed wrongdoing opponent, based upon
the same or similar grounds of facts or law, injures a large group of people in the same
way. In this circumstance, each individual is commonly at a weak bargaining position
confronting with financial difficulties in bringing the lawsuit against the wrongdoing
for opponent where the cost of filing lawsuit may be greater than the recovery. Class
action mechanism unlocks this financial obstacle by allowing individuals to bring their
claims joined together in a single lawsuit. Such individual claims might be small to
merit attention from the wrongdoing opponent but in the collective of these small
individual claims can be an adequate amount to arrange a class action lawsuit l .
Apart from the main purpose to promote access to justice for a large group of
people, whose claims might be too small to conduct separate claims, by uniting their
claims in a single lawsuit, the class action lawsuit offers potentially powerful legal
tool to facilitate judicial efficiency by reducing extensive litigation time2; providing
cost-effective method for each claimant to make his or her claims through sharing
litigation resources such as attorneys' fees; and this process also prevents unnecessary
waste of judicial resources by minimizing the number of separate lawsuits against the
same wrongdoing opponent based on the same or similar grounds of facts and the
possibility of inconsistent judgment.
In a class action lawsuit, one or more persons who are members of the class
may sue as the representative on behalf of everyone in the class and represent the
Janet Cooper Alexander, An Introduction to Class Action Procedure in the
United States, at http://law.duke.edu/grouplit/papers/classactionalexander.pdf, (last
visited 10 November 2015).
2

Vichai Ariyanantaka and Associate, The Research of Class Action Proceeding,

Offer to the office of the Council of State, (2006), p.38.
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diverse interests of all class members. The selected person will be named as the
representative plaintiff, lead plaintiff, named plaintiff or class representative
(hereinafter collectively called the "Representative Plaintiff'). The Representative
Plaintiff is required to adequately and fairly 3 represent the interests of all class
members and also required to be familiar with the litigation since the role of the
Representative Plaintiff will generally involve in exercising control over the claims of
all class members and correspondingly making a decision that may affect an outcome
of the case. Thereupon, class members do not enter into the litigation, unless "optingout" option is preferred by any class members, all class members shall be bound by or
subjected to either judgment or settlement4 as the case maybe. If a Class action lawsuit
is favorably resolved, the Representative Plaintiff will gain the benefits from his or her
performance respectively.
In Thailand, preliminarily of draft in the Class action law was introduced by
the Securities and Exchange Commission (the "SEC"), an independent public agency
under the Securities and Exchange Act B.E. 2535 (1992), in B.E. 2545 (2002). The
aforementioned preliminary draft of Class action law has been essentially originated
from the Bill on Class action for the purpose of securities proceeding. Upon the
completion of the draft of Bill on Class action, SEC forwarded the draft bill to the
Secretary-General of the Council of State for further consideration. Nonetheless, after
intense consideration, the Secretary-General of the Council of State deems it
appropriate that the draft of the bill on Class action should be incorporated in the law
of general civil proceeding rather than applying it to securities proceeding exclusively.
Consequently, the Civil Procedure Code has been amended to allow for Class action
proceeding, which is mainly adapted from the principle of rule 23 of the United States

3

Anna P. Prakash, Class-Representative Adequacy: Preparing for and Responding

to Attacks on Plaintiffs, (June 2014), at http://apps.americanbar.org/ litigation/
committees/classactions/articles/spring2014-0513-class-representative-adequacy-preparingresponding-attacks-on-plaintiffhtml, (last visited 9 March 2016).
4

Timothy E. Eble, Class Action Litigation Information, at http://www.classa

ctionlitigation.com/faq.html, (last visited 9 March 2010).
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Federal Rules of Civil Procedure (the "Rule 23"). 5 At the present time, the Class
action proceeding has been set out in the Civil Procedure Act and become effective
since December 2015. This made Class action proceeding available in Thailand's
Courts of Justice.
The assertion of right in class action lawsuit will be done in case of the
potential benefits or damages of the injured person exceed the cost of litigation. There
are many obstacles facing the class in bringing class action lawsuit against the tortfeasor. One of the largest obstacles is the cost of litigation that normally includes
attorneys' fees; expenses commonly referred to disbursement such as court fees,
expert witness fees, notification fees; adverse cost6; and etc. Class action lawsuit tends
to create a substantial financial burden solely on the Representative Plaintiff, while the
absent class members are immuned. Therefore, taking into account of such financial
burdens and risks of litigation, no one would volunteer to be in the shoe of
Representative Plaintiff. Notwithstanding, such financial burdens are well recognized,
there is alternative available to resolve this financial burdens and to promote access to
justice known as the "Litigation Funding".
In many countries, such as the United States, the United Kingdom, Canada and
Australia, the Litigation Funding has become an established feature in justice system.
At its most straightforward level, the Litigation Funding describes practice in which
the third-party, who is unaffiliated with a case, finances for the cost of litigation and in
exchange, if the case is resolved in favor of the claimant, he would obtains financial
award which may be in various different forms such as a specific capped fee, a
percentage shared in the benefit generated from the litigation or some other basis. The
5

The Legal Advisor of the Secretariat of the Senate of the National Legislative

Assembly, Document of the draft of revision of Civil Procedural Act (Volume...)
B.E... (Class Action) 19/2014, (National Assembly: 18 September 2014), pp.7-8.
6

Adverse cost means costs that a court order requiring a loser party to pay the

other party costs in relation to court proceedings. Costs in relation to court
proceedings may include fees, disbursements, expenses and remuneration.
7

The Association of Litigation Funders of England & Wales, Litigation

Finance, at http://associationoflitigationfunders.com/litigation-finance/, (last visited 9
March 2016).
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Litigation Funding plays a vital role in promoting access to justice by providing
financial assistance to whoever intends to pursue the action on tort. This could be
beyond the bounds of possibility to initiate lawsuit against tort-feasor due to financial
difficulties but the Litigation Funding makes it possible to do so. The Litigation
Funding covers various costs of litigation, yet this does not necessarily cover in total
costs, such as court fees, and fees for attorneys and any experts which would be
necessary to the litigation.
Historically, the involvement under common law of a third-party unaffiliated
with a case was actually prohibited under the Doctrine of Champerty ("Champerty"),
by other means funding another person's litigation for profit, and its related
perceptions but not identical, the Doctrine of Maintenance ("Maintenance"),8 by other
means inappropriately encouraging litigation without legitimate concern. In the
essential purpose, the concepts of Champerty and Maintenance aimed to preserve the
integrity of judicial system and to keep those, who have no legitimate concern or
interest from taking advantage in legal process. Nevertheless, judicial approach towards
Champerty and Maintenance are presently more flexible since the considerations of
public policy regarding Litigation Funding, which once conservatively found
Champerty and Maintenance, have been changed from time to time. Given the fact that
the access to justice is primary concern which should not be prevented by financial
difficulties, Litigation Funding mechanism is recognized sympathetically for the
purpose of increasing access to justice where claimants have a legitimate claim but are
unable to pursue a legal action because of their unfortunate position. They may call
upon a litigation funder to assist in pursuing legal action. However, depending upon
the facts and natures of the particular cases, Champerty and Maintenance are still on
the go as a rule of public policy based on the grounds that the Litigation Funding
contract is champertous or contrary to public policy.
The Litigation Funding may be granted by either the public sector, also known
as "Public Litigation Funder or Public Funding" or the private sector, also known as
"Commercial Litigation Funder". Public Litigation Funder, commonly a not-for-profit
8

Burford Capital, Litigation Finance is not Champerty, Maintenance or

Barratry, at http://wwvv.burfordcapital.com/litigation-finance-is-not-champerty-maintenance
-or-barratry/# ftnl, (last visited 9 March 2016).
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government organization, aims unequivocally to improve access to justice by
providing government funding to help the claimant in pursuing legal action against
wrongdoing opponents when they might otherwise have been incapable to do so.
Unlike the Public Litigation Funder, the ultimate goal of Commercial Litigation
Funder, commonly a corporate entity, does not seem to improve access to justice for
financially-constrained or risk for the cost of litigation in the event of an adverse
judgement against the claimant but rather essentially desires to get the best out of a
return from its investment in litigation which might be considered contrary to public
policy. However, Litigation Funding, both Public Litigation Funding and Commercial
Litigation Funding, which might be reserved for certain type of claims and may not be
available for all types of litigation which generally subjected to eligible requirements
including but not limited to the ability and qualification of each claimants and the
merit of each cases.
In Thailand, there is a Public Litigation Funding called the Exemption of
Court's fee and the Justice Fund. Justice Fund runs by the Ministry of Justice. It was
created out of a desire to promote access to justice which is considered as an essential
instrument for the protection of human right and it can demonstrates its core values
only when an individual has access to justice that his fundamental rights can be asserted. In
general, 9 the Justice Fund provides legal assistances including but not limited to
financial assistance with regard to the cost of litigation, guarantee bail applications of
those being held on criminal charges, prosecution, legal execution and etc.
Thus, in the beginning of a class action proceeding in Thailand, despite of the
fact that the Litigation Funding in Thailand is already available in a form of the
exemption of the court's fee and the Justice Fund as aforesaid, now is the perfect time
to consider in determining whether Public Litigation Funding or Commercial Litigation
Funding should be applied in Class action proceeding in Thailand. In order for
Litigation Funding to be used effectively in Class action proceeding, a comprehensive
empirical study is needed in order to determine the incidence and nature of both Public

9

The Legal Advisor of the Secretariat of the Senate of the National Legislative

Assembly, Document of the draft of revision of Justice Fund Act B.E... 47/2015,
(National Assembly: 12 June 2015), pp.1-2.
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Litigation Funding and Commercial Litigation Funding in Class actions that shall be
discussed further in this Research.

1.2 Hypothesis of the Research
Cost of Litigation is considered as one of the most fundamental problem in
legal access in the past. The lack of such legal access is undeniably a major barrier to
the capability to exercise the right in Class action proceeding. Litigation funding is a
mechanism that could solve this problem. Litigation funding should be done by the
public sector which is the not for profit organization. This will ensure and encourage
people who seek to vindicate their right by entering into the role of representative
plaintiff due to the principle of access to justice. Nevertheless, the scope and function
of the exemption of court's fee and the Justice Fund are not proper to apply with class
action. The Class Action Fund Bureau, the specific organization, should be established
to set up an appropriate task to overcome the financial problem.

1.3 Objectives of the Research
1.

To study on background and principle of Class action in Thailand.

2.

To study criteria and scope of fund of the applicant of the Justice Fund.

3.

To conduct comprehensive legal analysis on the incidence and nature of

Commercial Litigation Funding.
4.

To conduct legal analysis on the ethical issues in relation to the

Commercial Litigation Funding in Australia and Canada.
5.

To conduct empirical study on the scope of the Public Litigation Funding

in Canada.
6.

To provide the recommendation on the appropriate Litigation Funding

mechanism in Class action proceeding in Thailand.

7

1.4 Research Methodology
This research paper shall rely on the method of documentary research through
textbooks, journals, articles, judgment and electronic information with respect to the
Class action and Litigation Funding in Thailand and these of other countries.

1.5 Scope of the Research
This research paper shall study about the principle of class action especially in
the costs of the class proceeding and also study about the litigation funding in both
commercial litigation funding and public litigation funding.

1.6 Expectation of the Research
1.

To acquire the knowledge and principle of Class action in Thailand.

2.

To learn about the Justice Fund in Thailand.

3.

To study the function of commercial litigation funding and the matter

concerning about Champerty and Maintenance and whether it is contrary to public
policy.
4.

To compare the scope of public litigation funding between Canada and

Thailand.
5.

To find proper litigation funding for class action in Thailand.

Chapter 2
The Background and Principle of Class Action
Nowadays, the world is progressive. It is full of the mass production, mass
marketing, economies are in the interdependence, transportation and communication
are worldwide. As multi-national corporations which continue to expand across
border, the affairs of businesses and individuals have dramatically increasing along
with a rise in global legal violations. The individual harm has occurred because of the
mass-produced products or the malpractice of the corporation. While mass torts affect
hundreds or thousands individuals, the ability of an individual claimant to pursue
compensation from the wrongdoing large corporation is often impracticable. The cost
to pursue a litigation in the individual claim may be greater than the expected
recoveries. Consequently, being aware that to be :pent in litigating a small claim is
indeterminate and frequently unable to cover all the cost with an unpredictable
outcome. The individual claimant is doubtful in pursuing his right through litigation.
Even through the individual claims is too small which they are unlikely to merit
attention but the aggregate of them are significant and it might well receive such
attention and shall not be sidestepped by the wrongdoing opponent.

2.1 Class Action
Class action lawsuit potentially offers a powerful legal tool for solving
financial obstacle by combining the claims into a single lawsuit that can efficiently
distribute the costs of litigation over each class members that would otherwise be
i mpossible to pursue a lawsuit. Its function is perfectly suitable for the claimants who
are commonly in a weak bargaining position to seek legal compensation which is
tough for them to vindicate their rights in separate lawsuits against tort-feasor who is
usually a risk-neutral, well-financed corporation and able to afford the high-priced
lawyer.
In class action proceeding, there will be the Representative Plaintiff on behalf
of class. The Representative Plaintiff must be the person which possess the same

9
interest and suffer the same injury based upon the same or similar grounds of facts and
law as the class members and required to fairly and adequately protect the interest of
the class with the intention to make sure that the Representative Plaintiff's interests
would not be in conflict with those of the class members. Class members are the
absent parties but at the end of the case all class members shall be bound by the
outcome of the case, unless the "opting-out" option is preferred by any class members. 1°
Apart from the main purpose to promote access to justice for a large group of
people as mentioned above, since its function aims to consolidate a large group of
people in a single lawsuit, Class action lawsuit apparently facilitates judicial efficiency
by reducing extensive litigation time; providing cost-effective method for each class
member to litigate small claims through sharing litigation resources such as attorneys'
fees; and also preventing unnecessary waste of judicial resources by minimizing the
re-litigation of identical issues, comprising common questions; related event; or
requests for similar relief, in multiple lawsuits against the same wrongdoing opponent
)

and the possibility of inconsistent judgment which guarantees a uniform outcome)

2.2 The Origin of Class Action
2.2.1 Origin of Class Action in Foreign Countries
After the industrial revolution in 18th century, class action is entering by
itself into a society according to the private right. The industrial revolution is the
transition from hand production methods to new manufacturing methods — so called
machines. It was a time of advancement in technology, manufacturing and services.
The fundamental changes created by the industrial revolution and subsequence mass
production caused mass impact to a large group of people. Consequently, government
decided to be a part to protect the wrong performance of people. Commonwealth
concept was subsequently occurring. In this concept, government had a duty to
promote the justice to a society by filing a lawsuit on behalf of their citizen in case of

10

Michael Legg and Ross Mclnness, Annotated Class Actions Legislation,

(LexisNexis: Butterworths, 2014), pp.1-3.
11 Vichai Ariyanantaka and associate, op.cit., p.38.
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the public interest. However, a private individual was still under the principle that an
injured person has executive right to sue on his own behalf. Private person could not
sue on behalf of another person even they had the same question of fact and question
of law. The separation of lawsuits about the same performance occurred and then
these caused the repeat of judgment, which each outcome may be in difference.
Therefore, the modification of law is necessary for the case that there are the mass of
injured person, which has the identical facts and law. 12
Class action has a longstanding in the Anglo-Saxon legal tradition. The
earliest uses of class action were in the middle age of England, which arose as that
country's social, economic, and political structures had been shifting from feudalism
to mercantilism. Class action originally was applied in equity court. Howsoever, class
action in England had been in trouble because there were decisions of the court in
1910 ruling that the right to recover for the damage in each individual was in
variation, then there are no common interest of class which is the essential of the class
proceeding. 13
There was a thoughtful about allowing private group of people to sue in
single lawsuit for recovering their loss, which subsequently is the principle of class
action in Rule 23 of the Federal Rules of Civil Procedure 14 (the "Rule 23") of the
United States. Pursuant to the Rule 23, a motion requesting for class certification shall
be filed to the court and obtained class certification prior to the commencement of
class action lawsuit describing the characteristics of the designed class, should they

12

Atthagorn Ingkavaranuwat, "The Role of Lead Counsel for the Plaintiff in

Class Action," Thesis, Master of Law, Dhurakit Pundit University, 2008), pp.36-37.
13

Duangthip Boonplook, "Class action in the United States, Canada and

European: The point of view to draft the law concerning on the Class Action in
Thailand," Dullapaha 59 (September-December 2012), pp.31-32.
14

In the United States federal courts, class actions are governed by Federal

Rules of Civil Procedure Rule 23. Cases in federal courts are only allowed to proceed
as class actions if the court has jurisdiction to hear the case and if the case meets the
criteria set out in Rule 23. Rule 23 also provides for plaintiff class actions and also
defendant class actions.
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meet prerequisites for a class in accordance with the Rule 23 and the relief sought.
Furthermore, parties had a duty to show the prerequisites for a class to the court that
each class member has suffered the similar injury based on the same grounds of facts
and law, which their claims are in typical as well as the Representative Plaintiff and
class's attorney, shall be fairly and adequately enough to protect the interest of the
class. Class action is the case that calls for the compensation or require the court to
stop the wrongful act of defendant. Class action rule of the United States spread out to
other common law jurisdiction in the various countries such as Australia, Canada and
even in Civil law country such as Brazil, Province of Quebec, Canada and also in Asia
such as China and Indonesia. I5

2.2.2 Origin of Class Action in Thailand
Originally, Class action proceeding in Thailand only available to
securities proceeding in accordance with the Securities and Exchange Act B.E. 2535
(the "Securities and Exchange Act"), which provides the power to the Securities and
Exchange Commission (the "SEC") to file the law3uit on behalf of debenture holders.
Nevertheless, there was still lack of effectiveness since, firstly, the provisions of the
Securities and Exchange Act, regarding the right of any debenture holder or the SEC
to file a claim in court for the benefit of the debenture holders as a whole, are not
precise given that the SEC had filed the lawsuit, whether or not the other injured
person can also file separately the individual lawsuit once the SEC has flied or any
debenture holder. Secondly, at the time of filing lawsuit by either the SEC or any
debenture holder has filed, aggrieved debenture holder does not commonly provide
cooperation to such action.

16

In order to promote access to justice for the investor who has small
claims in their right but aspiring to litigate his claim which the recovery generated
from the litigation might not cover the cost of litigation, the SEC then initially
introduced the drafts Bill on Class Action for Securities Proceeding B.E. ... which

15

The Legal Advisor of the Secretariat of the Senate of the National

Legislative Assembly, op.cit, p.8.
16

Ibid., pp.7-8.

12
mainly adopted the principle of class action in the Rule 23. The main features of Bill
on Class Action with respect to Securities Proceeding are as follows:
1.

Prerequisite to class action — A class action is impossible to take

place unless the prerequisites to class action are met. Since the class action proceeding
is an exception to ordinary civil litigation, a party seeking class certification shall
affirmatively demonstrate his compliance with relevant law and prove that how the
case meets all the prerequisites in order to achieve class certification.
2.

Conference date 17

-

This feature is applied exclusively to class

action proceeding in which there shall be a discovery date other than settlement of the
dispute in an ordinary civil litigation.
3.

Withdrawal of class action — If the class action was previously

certified by the court, withdrawal of the case, class action settlement or withdrawing
the case in order to bring the case to arbitration may be conducted only with the
court's approval.
4.

Representative Plaintiff — Another common feature of class action

proceeding is the appointment of the Representative Plaintiff who is one of class
members for the purpose of pursuing litigation as a representative on behalf of
everyone in the class and representing the diverse interests of all class members. The
Representative Plaintiff, which has been assigned a significantly enhanced role in the
proceeding, has been considered as one of the essential prerequisite in class action
proceeding. For class actions to be litigated effectively, the Representative Plaintiff is
a key person to accomplish those particular litigations since the Representative
Plaintiff will generally involve in exercising control over the claims of all class
members including the selection of competent class's counsel or class's attorney and
monitoring the conduct of class's attorney throughout the litigation and also make a
decision that may affect an outcome of the case. Along with the Representative
Plaintiff, class's attorney plays an important role it Class action proceeding as well, in
support of the class, class's attorney may advance, for example, court costs and other
expenses in relation to the litigation with repayment to come from benefit generated
from the amount of any judgment or settlement.
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Around the end of B.E. 2545, the SEC had forwarded the draft of Bill on
Class Action for Securities Proceeding B.E. ... ("Bill") to the Office of the Council of
State for initial consideration before submitting to the Council of Ministers (the
"Committee"). As a result, The Secretary-General of the Council of State gave a
comment to the effect that the Bill should be applied to general cases concerning mass
losses resulting from torts, breach of contracts and any other loss arising out of the
wrongdoing action against specific law which aims to protect the population in large
number such as environment case and labor case 18. This Bill will be enhanced the
access to justice to the people, reduce extensive litigation time and provide costeffective method of litigating.
After taking all things into consideration, the Committee deems it
appropriate that the draft of Bill on Class action should be incorporated in general civil
proceeding, which is governed by the Civil Procedure Code. Consequently, the Civil
Procedure Code has been amended to allow for Class action proceeding that is mainly
adopted from the principle of the Rule 23. At the present time, the Class action
proceeding has been set out in the Civil Procedure Act since December B.E. 2558
which made Class action proceeding available in Thailand's Courts of Justice.

2.3 The Purpose of Class Action
The purposes underlying Class action principle may be broken down into 5
domains as follows;19

1. To improve the efficiency of a legal proceeding of the court
Since there is a great number of injured people suffered in the same way
based on the same grounds of facts and law from the same wrongdoing person, if each
injured person pursues separate lawsuit individually where they might be domiciled in
different places and have no causal relationship between them is linked, there will be a

18

The Legal Advisor of the Secretariat of the Senate of the National Legislative

Assembly, op.cit., p.8.
19

Atthagorn Ingkavaranuwat, op.cit., p.37.
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multiplicity of lawsuits for the identical issues of fact. Class action is a mechanism to
solve the problem of the difficulty of joining in the case of a large group of people.

2.

To improve the standard of the right to access to justice
In some cases, there could be a large number of injured persons suffered

from identical wrongdoing action but the individual claim might be too small to
litigate alone when compared to the cost of litigation which may be greater than the
recovery generated from the litigation and might prevent those injured persons from
vindicating their legal rights to the court due to that concern. Therefore, class action
mechanism is an efficient method of responding to this concern which facilitates those
injured persons to file a lawsuit collectively in single lawsuit for their small claims
that otherwise would have to be brought along separately and shouldering the costs of
litigation which is beyond the mean of each affected injured person.
3.

To improve judicial efficiency
In circumstances where a large number of injured persons suffered from

the same wrongdoing action, based on the same grounds of facts or law, pursues
litigation on an individual basis separately, such prosecution of each such action
would establish a risk of inconsistent judgment and, as a result, would possibly create
inequitable legal standard among the injured person and unpredictability to the
wrongdoing opponent unless the Class action lawsuit is pursued by those injured
persons which will minimize the possibility of inconsistent judgment.
4.

To reduce the cost of litigation
Since there are broad ranges of possible costs occurred before or during

the stage of litigating for instance attorneys' fees; expenses commonly referred to
disbursement such as court fees, expert witness fees, notification fees; adverse costs;
and etc. Such costs tend to create a substantial financial burden on each injured persons and
perceived cost of litigating a claim may be consumed greater than the loss of each
injured persons as well. Class action mechanism unlocks this financial obstacle by
allowing individuals to bring their claims joined together in a single lawsuit.
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5. To promote a legal standard and prevent the entrepreneur from
taking advantage of people
The world of mass production in nowadays, the entrepreneur usually
ignores a public safety. Some production will affect any basic right of the people. In
case that the harm done by entrepreneur is small, the injured person may deny to file a
lawsuit against that wrongdoing because the damage or recover is uneconomically.
Therefore, Class action will be a tool to protect consumer's right by allows
those injured person to claim in one lawsuit, which the aggregate of individuals harm
will make a significant claims against those entrepreneur. Subsequently, the entrepreneur
will take a good care on his production.

2.4 The Principle of Class Action in Thailand
2.4.1 The General Rule of Class Action
1. Definition
Class Action is a procedural legal mechanism in a term of representative
action, which enables one or more persons to prosecute a single lawsuit as
representatives on behalf of a large group of people, so-called "Class", and represent
the diverse interests of all class members.
It has been widely understood that the Class action proceeding was
never happened in Thailand's ordinary civil litigation until now. The recent
promulgation of the Bill amending the Civil Procedure Code permitted the class action
proceeding in Thailand's procedural system but only for plaintiff class action while
the Rule 23 allows both plaintiff and defendant to pursue the Class action lawsuit. The
role of the Representative Plaintiff, which may be a person, a group of persons or, is to
file a lawsuit on behalf of his own as one of class members and also on behalf of
everyone in the class, the Representative Plaintiff has a responsibility to specify
clearly about the scope of class. The definition for the scope of class action has been
set out in Section 222/1 of the Civil Procedure Code.20 For instance:

20

Section 222/1 of Thai Civil Procedure Code.
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1) "Class"
means a group of people having identical rights arising from
common questions of facts and law as there are typical of claims in the class even a
damage derived by each person is in variation
To constitute a class action, the class must be;
(1) A group of people having identical rights arising from
common questions of facts and law;
The rights which arising out of common question of facts
and law should be the identical rights that class members have against the defendant.
For example; the blast from a fireworks explosion at factory in Suphanburi province
left 4 people died and 70 were seriously injured and also caused severe damages in a
nearby residential area. As a result of the accident, all those victims will seek
compensatory damages for similar injuries caused by the same accident which they
will have identical rights to claim damages against the owner of fireworks factory in
order to response their wrongful act according to Section 420 of the Civil and
Commercial Code (the "CCC"). This rights arising out of the common question of fact
and law.
(2) A group of people with the typical of claims;
A group has to have a typical of claim. Typical of claim
means the claims that seek for the identical de<,ision. It is differ from the above
requisite because the common of claims is emphasize the foundation of the obligation
from that wrong opponent while a typical of claims aims for a result of the case that be
able to prove that the defendant should be liable for his conduct. In the case, General
Telephone Company of the Southwest v. Falcon, the Supreme Court held that a class
had to "possess the same interest and suffer the same injury"21 . So, a class must have
the same characteristic of the right of that claim. The principle of typical of claims
aims for the consistency of judgment and also prevents conflict of interest between a
class representative and class members.22
(3) Even though a damage derived by each person is in variation;
21
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Wasin Kesavapitak, "Problem of jurisdiction over class action litigation",
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17
The damage suffered by each injured person is no need to
be the same to all class members; the damage may be in variation. For instant in case
of dropping chemical substance in river by factory, that wrong opponent caused harm
to the nearby residents. Nevertheless, even the harm came from the same conduct with
the same defendant, but the harm may be effect against life, body or property. Some
people got sick after consume and using water from the river while some people got
damage to his property due to the using water for his shrimp farm.

2) "Class Members"
means a person representing in a class to be eligible to the class,
injured persons shall demonstrate that they have identical question of facts and law as
the class.
In the actual Class action proceeding, the class members do not
practically enter into the proceeding23 . However, all class members shall be bound by
or subjected to either judgment or settlement as the case maybe, unless "opting-out"
option is preferred by any class members.

2. Application for Class Certification
The Rule 23 does not describe specifically regarding the type of case
that can apply for Class action proceeding. Any types of claims meet the following
requirement set forth in the Rule 23(b), the court may grant class certification to the
class24;
(1)

If individuals class member prosecute a separate action, it

would create the risks of the inconsistent adjudications which would effect to the
incompatible standards of conduct for the defendant; or
(2)

That defendants have acted or refused to act on grounds that

generally apply to the class and then ask the court for the injunctive relief or corresponding
declaratory relief which is appropriate respecting the class as a whole; or
23
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(3) In case that the court finds that the common questions of law
or fact that predominate over any individual class member's questions and that a Class
action is superior to other methods of adjudication.
Under Civil Procedure Code of Thailand, the Class action proceeding
may be pursued in the following cases (1) a mass tort case; (2) breach of contract and;
(3) the claims for the right in accordance with the specific laws such as Environment
law, Consumer Protection law, Labor law, Securities law and Unfair Competition
law.25 According to Section 222/8 of the Civil Procedure Code, Thai law does not
confine the type of case applied for class action as well as the United States. However,
the type of cases which may file to the court for the Class action proceeding in
Thailand does not limit to those cases stated above. The court will consider detail of
the plaint as well.

1) Application of a class
In any case applied for Class action proceeding, class
certification is one of the critical concern considered as one of the fundamental
requirement of Class action proceeding whether the case shall proceed as Class action
or not. In this regard, the Representative Plaintiff has responsibility to file a class
application together with the plaint to the court. Such application must describe, at
least, the characteristics of the designed class and should they meet requirements for a
class in accordance with the law in order to be granted class certification from the
26

court and it must be conducted in writing consisted of (1) the nature of plaints; (2)
the relief sought and (3) the factual allegations of the Representative Plaintiff and the
27
class supporting each of legal claim which is in the identical term . In addition, the

court that has a jurisdiction over the case is the court according to the law on the court
of justice except a district court.28
Once deciding to file the lawsuit has occurred, the Representative
Plaintiff must specify what type of legal remedy they are asking the court to grant
25

Section 222/8 of Thai Civil Procedure Code.

26
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them. In case of asking for the monetary damages in term of money, the relief claim
shall specify the exact amount of money only for the Representative Plaintiff. Given
the fact that Class members are the absent party and they usually show up at the end of
the case for claims their loss with the legal execution officer, the Representative
Plaintiff is not required to show the exact number of class members at the time of
filing plaint and there is no need for the Representative Plaintiff to perform exact
calculation of damages for each class member either. Nevertheless, the Representative
Plaintiff must propose a reasonable methodology for calculating damages which will
be granted to class members.
In considering the application for class certification, the court
must consider whether the following requirements have been satisfied before granting
such certification29.
(1)

The nature of claims and the relief sought, as well as the

factual allegations of the Representative Plaintiff and the class supporting each of
legal claims meets the requirements set forth in Section 222/10 of the Civil Procedure
Code.
(2)

It is required, by law, that the Representative Plaintiff s

claim must demonstrate commonality focusing mainly on the unique characteristic of
the class where questions of Fact and law are common to each class members as it can
be defines as a class according to a definition of class.
(3)

The plantiff represent a typical of claims of a class clearly

to recognize a characteristic of class
A typical of claims has been one of the critical concern in
determining whether the class certification will be granted to the class. A typicality
claims aims for the identical of the result of a court decision. For example in Francisco
Rene Marty, et al. V. Anheuser-Busch Companies LLC case30 , the Representative
Plaintiff demonstrated to the court that the class was a group of persons in the United
States who purchased Beck's Pilsner, Beck's Dark, Beck's Light and/or Beck's
Oktoberfest from May 1, 2011 to June 23, 2015. All members were misrepresented by
29

Section 222/12 of Thai Civil Procedure Code.
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the defendant that Beck's beer is brewed in and imported from Germany. In fact, it is
domestically brewed but price located as a premium imported beer. The
Representative Plaintiff successfully demonstrated to the court that the class members
had the typical of claim where their loss are caused by the over price charging
according to deceptive advertising of defendant. From this plaint, the court finds that
the prerequisite for a class action has been satisfied in that there are questions of law
and fact common to each class member.
(4) The class is so numerous which the ordinary judicial
proceeding would be impractical and inconvenient to proceed.
In determining whether to grant class certification, the
numerosity considered as an essential principle of Class action where joinder of all
members in ordinary judicial proceeding would be impractical and inconvenient 31 if
the presence of a numerous number of class members, is one of the requirements to
achieve class certification in order to permit a large group of people whose interests
are satisfactorily related to bring single lawsuit instead of bringing separate lawsuit
individually as to facilitate judicial efficiency and conserve judicial resources since
joining made all members have to be a party of the case. Every party has to take an
action on case. It will take a long time to interrogate all witnesses, which may
constitute duplicative litigation. However, there is no number required to satisfy the
numerosity requirement under Thai law, as well as the Rule 23 but the court would
rather evaluate the type of proposed action, the size of the claims, the inconvenience
of pursuing separate lawsuit individually and any other relevant fact in support of
consideration. Unlike Thai law and the Rule 2?, the Federal Court Act 1976 of
Australia (the "Federal Court Act 1976") provides that a class action may be
commenced only where it is shown that seven or more persons have claims against the
same person. Similar to Class action regime in the Australia, under Class Proceeding
Act 1992 in Canada provides that to establish Class action there must be identifiable
class of two or more persons. However, the above mention principle should consider
together with the numerosity and the inconvenience because some time there are so
numerous claimant but it is not proper to use class action proceeding to the case
because it will be inconvenient. It can be compared with Rule 23(a)(1) of the United
31

Wasin Kesavapitak, op.cit., pp.34-37.
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States that specify that the member should be numerous and the joinder of all
members is impracticable.The federal court of the Unites States had a decision on the
this topic for example:
Hackett V. General Host Corporation Case

32

: The

Representative Plaintiff filed a plaint seeking damages on behalf of one-half million
purchasers from the defendant, the bakers who sell bread through various channels of
distribution in Philadelphia market area. The court had an opinion and ordered that
there is the problem of management of the proposed class is clearly insurmountable
since the class is so large that it would be unmanageable and result in knotty,
complicated and unnecessary problems. As a result, the court denied the request for
confirmation of the action as a class action.
Wood River Area Development Corp. V. Germania
33

Fed. : Wood River Area Development Corporation ("Wood River") filed a plaint on
behalf of 21 commercial borrowers against Germania Federal Saving and Loan
Association ("Germania"). Wood River and other members had signed loan agreements
with Germania by which Germania unilaterally was allowed to raise interest rates. The
court decided that 21 members in this case are not so numerous as to make joinder
impracticable because members are in Madison County (Illinois State) and each
member is sophisticate investor. Moreover, the damages of each own are quite large. It
is possible for them to join in the case as the co-plaintiffs. The court denied approving
the class certification.
Despite the fact there is no need to know the exact number
of the proposed class members in order to satisfy the numerosity requirement, the
impracticality of a joinder must be determine on case-by-case basis. The number of
class members is relevant, not determinative.34 If the number of the class is small, the
court has to show the additional reason why joinder is impracticable. As such, the
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numerosity and impracticability determination may depend on but not limited to the
following reasons35 ;
a.

the proximity of class member — regardless of the

small number of class member and all class members resides within the same city,
which may be deemed unnecessary to further, proceed as Class action;
b.

the ability to specify and locate the class members;

c.

the knowledge and sophistication of each member — if

each class members are the person with a great knc, vvledge and sophisticate;
d.

the size of individuals' loss — in case that the loss of

such are too large, it should be economical to pursue their claims in a separate proceeding;
(5)

Class action will encourage a fairness and efficiency to the

litigation more than an ordinary judicial proceeding
The class action maintainability is the prerequisite of class
action. It can be compared to the Rule 23(b). Actions that may be maintainable as a
class action for instant a separation of prosecution may create a varying of adjudication and
cause incompatible standards of conduct for the party opposing the class.
(6)

The Representative Plaintiff must be able to show the

court that they possess the same interest and suffer the same injury as the class
members. Additionally, they must be able to demonstrate to the court that they will
represent fairly and adequately in order to protect the interest of the class members36
The qualifications of the Representative Plaintiff and class
counsel are the important principle in class action. The Representative Plaintiff must
possess the same interest and suffer the similar injury based on the common grounds
of facts and law as the class members. Additionally, the Representative Plaintiff shall
have ability to bring the case to the court on his own behalf. The common of facts and
law will ensure that the Representative Plaintiff will exercise carefully in protecting
interest of his own and the other class members. Since the Representative Plaintiff is a
35
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interest of his own and the other class members. Since the Representative Plaintiff is a
representative on behalf of a numerous class members, the Representative Plaintiff
shall not put his own interests whatsoever, ahead of the interest of the class members,
otherwise he may breach his duty as the Representative Plaintiff and have conflict of
interest with the class. In the Class action proceeding, the Representative Plaintiff may
not have a chance to discuss or meet with other class members. Meanwhile, generally
speaking, the Representative Plaintiff will bear the risk of Class action proceeding cost
which may not return at the end if the case is not successful. Moreover, the
Representative Plaintiff seems like a controller of the class propelling the lifeline of all
class members. Therefore, the court is required to select the most adequate
Representative Plaintiff who is the most capable to represent the interests of the class.
The examples of criteria to approve the Representative Plaintiff in the United States
are that 1) the representative should have the knowledge of case; 2) credibility
honestly and good character; 3) lack of conflict of interest, have a vigorous
prosecution and; 4) should be a member of the class37
Qualification of class's attorney is also important. The class's
attorney takes a central role in Class action proceeding by finding mass victims who
suffered damages from the identical facts and law. Moreover, class's attorney will
advance all expense of the class proceeding cost such as cost of seeking evidence and
loser, cost of publishing and sending notice to class members.38 Therefore, class's
attorney should not have any conflict of interest with class members while the class's
attorney should be fairly and adequately to protect the interest of class members as
well. Conflict of interest may occur between class attorney maximizing fee and class
members' interest in maximizing recovery in case that the attorney favor in his own
interest in legal fees more than taking good care of the class member's interest. Some

37
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cases that the court considers as the class's attorney has the conflict of interest with
class are.39
a) Class's attorney represents another class against the same
defendant
b) Class's attorney previously represented the defendant
c) Class's attorney is litigating class members for charitable
fees
d) Class's attorney concurrently be or used to be committee of
defendant's company
However, if the Representative Plaintiff or class's attorney
fails to protect class's interest fairly and adequately, class members are entitled to file
the motion to the court for changing the Representative Plaintiff or Class's attorney.

39
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2.4.2 The Procedure of Class Action
Chart 1 The Procedure of Class Action

File class applicationtogethewith e p am

e opting out of class members

The Judgment
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Once the court certified class, the Representative Plaintiff is required to
deposit a "class proceeding cost" to the court within seven days after the day that
obtaining the class certification. And if such deposit does not satisfy to the court, then
Representative Plaintiff may be required to deposit some additional class proceeding
cost."

1. Publication and Notice to class members
According to the principle of the Class action that all class members
will be bound by the judgment, Class action notice is required to be delivered to those
class members who would be affected by the judgment. Class members should have
access to important information regarding the existence of class as well as the rights of
class members concerning Class action proceeding. Therefore the process of
publication notice and sending individual notice to each class member are determined
as critical part of the Class action practice. The publication and notice must be
conducted clearly, precisely and easily to understood and also contain important
information such as the name of competent court, case number, name and address of
the Representative Plaintiff and class's attorney, brief plaint and character of a class,
informing that the action is pending, right of members according to Section 222/13 of
the Civil Procedure Code and Section 222/14 of the Civil Procedure Code, period of
time to opt-out, and the result of opting out.41
The Class action notice is necessary for a due process. Every absent
class member has a right to know about the class existed because it will be a worth
point considering to be a part of class member or decide to opt out. In order that the
court has to send a notice to identifiable class members and also publish this
information in the extensive newspaper for three consecutive days including
publication in any other media that the court consider as proper. The publication that
obliged by the court is the publication via extensively available newspaper. However,
court has power to order the representative plaintiff to publicize the class existing in
other media for the effective of notification.

40 Section 222/14 of Thai Civil Procedure Code.
41

Section 222/15 of Thai Civil Procedure Code.
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Regarding of each class has its own characteristic and the ability to
access information, so the court has to choose "the best notice practicable under the
circumstance"42 . Apart from delivering individual notice to identifiable class members
through reasonable effort, the best notice practicable may be television, e-mail, radio,
broadcast of village, internet website, sending to relevant entitle to forwarding to class
member or publicize in any media available that can reach to class members. For
example, providing notice through the TV channel for a class of person that derive a
loss from cable TV or providing notice through the publicly accessible internet site for
a class of person losing from the violation of securities. However, the notification
should be simple and use practical or plain language for easy to understand.
Since the Class action notice must not be disregard although it tends
to create a substantial financial burden solely on the Representative Plaintiff due to the
cost of such might be excessively high, the Representative Plaintiff shall be a wellfinanced person, otherwise the cost of Class action notice will be an obstacle of access
to justice for the Representative Plaintiff.

2. The Right to opt-out
If a person fall within a scope of class, then he will be automatically
being a member of the class and be bound by the judgment. On the other hand, if a
class member does not would like to be a part of the class, he has the right to opt-out
of the class by sending a written motion to the court within the prescription period in
Section 222/15(6) of Thai Civil Procedure Code. The result of opting-out are that
person will not be a class member, he will not be bound by the judgment and will not
have any right of member according Section 222/17 of Thai Civil Procedure Code for
instant right of audience, right to examine document and right to oppose a
qualification of plaintiff. Moreover the opting out person could not file a motion to be
back as a class member and could not be a joinder with plaintiff in this class case. The
only thing he can do is filing a lawsuit on behalf of his own in a separate proceeding.43
The class member may do opting-out after a court certified class at
two circumstances:
42
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1)

Within a period fix by court according to Section 222/15(6) of

Thai Civil Procedure Code, this is the first notification about the order of class
certification of the court. However a period of opting-out set by the court should not
less than forty-five days because the law would like to let a time to the class member
to consider whether opt out of class or stay as a part of a class would be a preferable.
2)

Another period that class members have the right to opt-out is

when there is any settlement or arbitration in the case. Because some members may
not wish to be bound in settlement or that arbitration. A court have to give a time to
class member for an opt-out right according to Section 222/29 of Thai Civil Procedure
Code but the period to opt-out that set by court should not less than forty-five days too.

3. Class Action procedure
According to class proceeding which will have effect to a numerous
person, then Section 222/23 of Thai Civil Procedure Code allows the court to have fact
finding power. Court may interrogate and hear any other evidence apart from the
evidence of the parties but the court must inform the parties as well as this hearing
shall not get rid off the right to rebut of the parties. In class action, there is a Discovery
Process, which is a process before court proceeding by letting the parties to show their
evidences and affirm or rebut those evidences. This process aims to assure a verity of
evidence because there is a lot of evidence in class action case. Moreover, if the case
is too complex, it will take many times of pre-trial process.

1) Pre-Trial Stage
In class action, there is a pre-trial conference. After the court
certified class and defendant already filed his answer and then the court will fix a
Conference Date to the class44 . Conference Date is the date in class action, which is
different from the settlement of issue date in the ordinary civil case. In a conference
date, there will be the following actions;
(1) Mediation and Arbitration:
These processes are a part of Alternative Dispute
Resolution ("ADR") that refers to the settlement other than by litigation. This method
44

Section 222/20 of Thai Civil Procedure Code.
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will help parties reach the solution with a win-win outcome. ADR process is friendly
and less formal than judicial procedure. According to a numerous class members, the
costs along class procedure are too large. So, if the parties can settle their dispute by
using ADR, it will save time and cost for the parties of that case. Therefore after court
certifies class, court should induce the parties to accept ADR.
(2)

Examining the evidence:
In regarding of the mass evidence in class action, the

parties have to discover their evidence in order that a procedure will flow and the
evidence will not wasteful. Evidence shall be shown to the court on Conference date.
The evidence that parties may refer has to be Documentary Evidence or Real
Evidence. Documentary should be an original one, services of copy is not enough.
However, a copy of documentary may be allowed in case of Section 93 of Thai Civil
Procedure Act. Moreover, the original documentary and real evidence that have to
show in conference date is only the evidence that is in the possession of those parties.
(3)

Settlement of issue and specifying the order of proof:
Once the plaint is filed to the court, a summon accompanied

by such plaint shall be delivered to the defendant to answer the claim respectively.
Then the court will compare them together to find the issue of the case. The court will
ask the parties about the excuse if they affirm that fact, it will not be a dispute. On the
other hand, if they argue that fact it will be a dispute of the case In addition, after
issuing dispute of the case, the court will point out the order of proof to parties.
(4)

Fixing the period of class trial:
After examine the evidence and settlement of issue, a

court could estimate the period of class trial by spczify time frame of class procedure.
That time frame will help a court and parties to finish the case within a proper period.
(5)

Specifying date, time, methodology and necessary process

in class procedure for instance amount and details of evidence, statement instead of
examine witness and proof in scientific.

2) Termination of class action
The requirement to certify class, court should consider plaint,
qualification of Representative Plaintiff and Attorney that they are competent persons
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that would protect class's interest ahead of their interest. Moreover, Representative
Plaintiff has to shown that class action is appropriate and will be efficient to apply
with this case rather than normal procedure. Even the court had certified the class, but
if there are any of the following case the court may terminate the class proceeding and
then permit the Representative Plaintiff to sue in his own lawsuite instead:45
1. the Representative Plaintiff fails to put the amount of money
as the cost of class procedure as a court require according to Section 222/14 of Thai
Civil Procedure Code.
2. in case of the court find out that class action will not
sufficiently protect or not be an adequate benefit to the interest of class members as
well as the class action is not necessary at all according to Section 222/19 of Thai
Civil Procedure Code.
3. during a class procedure, the Representative Plaintiff's
attorney is unable to exercise his duty to protect the class's interest fairly or the
attorney had a leave to be out from a status of class attorney then a court order
Representative Plaintiff or class members to select new attorney but they fail to do
according to Section 222/19 of the Civil Procedure Code.
4. after a court allow class member to replace a Representative
Party but a court did not approve the application of that replacing class member or
there are on application to replace a Representative Party, the court may order the
termination of the class action according to Section 222/26 of the Civil Procedure
Code.

3) Default judgment in calss action
Default proceeding in class action is in Section 222/22 of Thai
Civil Procedure Code46. A default judgment results from the failure of the defendant to
file an answer within the prescribed period of time or fails to attend a trial hearing. A
court could not judge in favor of plaintiff because of default of answer or default of
appearance. The law provides that the court shall take the plaintiff's evidence into a
consideration as well.
45
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The reason that a court could not judge in favor of plaintiff
without taking the plaintiff's evidence bacuase in class action, defendant was accused
by a numerouss class members. If defendant losses the case, he shall be bound to be
responsible to all class members. Therefore, the Representative Plaintiff has to prove a
guilty of defendant clearly and then the court could make a decision.47 Nonetheless,
court may summon any other neccessary evidence for a fairness of justice across the
examination.
Upon the request by any class member, if such request appears
to the court that the Representative Plaintiff is no longer competent to adequatly and
fairly represents the interest of the class, such as the Representative Plaintiff fails to
adduce his evidence, the court may replace another class member as a representative
plaintiff who has qualification in accordance with Section 222/25 of Thai Civil
Procedure Code. The replacing of the inadequate representative plaintiff is the
principle that provides fairness to class member by granting a right to object the
qualification of the existing representative plaintiff to class member, if the
Representative Plaintiff did not protect class's interest and also allow class members to
nominate oneself as a new representative plaintiff as aforesaid.
These principle are the rules of default proceeding which will
be used in class action procedure. However, the provision of default proceedings in
ordinary civil case will be applied to class procedding mutatis mutandis.

4) The division of class into sub-class
This rule is designed to provide flexibility to the court to manage
a complex class action case. In Thai law, under Section 222/24 of Thai Civil
Procedure Code, court may divide a class into sub-classes if court has considered that
that the sub-class is appropriate to that case. Sub-class rule in Thai law allows only
when the class has a problem concerning about the nature of damage. Sub-class has a
purpose to facilitate a proof of damages in different kind of damage". Example of
sub-class division in class action is the case of explosion of nuclear power plant that
cause damage to a large group of persons. The damage of each person is in variation.
47
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According to Thai law which allow the court to may form sub-class if the division is
in term of the nature of damage, court may sub-divide into the injured dead persons,
class of badily injured persons, class of injured persons that losses in properties, class
of person who are affected from left over chemical from explosion whether injure on
person or injure on their properties such as animal farm.

5) Withdrawal a plaint, Settlements and submission a dispute
to Arbitration
1.

Withdrawal a plaint: Representative Plaintiff may

withdraw a plaint before a court certifies class or at the time after court had certify
class. A plaint before class certification could be withdrawn by the Representative
Plaintiff solely without a consent of the court. By the contrast, if the court already
certify class, withdrawal of a plaint may be made after giving a notice to class
members and had a permission of a court according to Section 222/28 of Thai Civil
Procedure Code. In this regard, if an answer of the defendant is already summitted, a
court could not permitt the withdrawal without hearing the defendant.
2.

Settlements and submission of dispute to arbitration:

Settlements and submission of dispute to arbitratioa are separated into two periods like
withdrawal of a plaint which is done before a court certify class or after cetifying. In
case of settlement or submission of a dispute to arbitration before the class had been
certified, the plaintiff and defendant may merely notify the court of their agreement
without any permission of a court . On the other hand, if a court had certified the class,
the settlements or arbitration is not allowed without a permission of a court. The law
provides that a notice about settlements or arbitration must be notified to all class
members and the notice must contain a period of the right to opt-out off the class set
by the court and also the right to argue settlement or arbitration. The reason that
withdrawal a plaint, settlement and arbitration after the court has certified the class
require the authorization of the court because the withdrawal of the plaint, settlement
and arbitration have an effect on all class members. Therefore, the court have to verify
the use of right of plaintiff and have to assure that the Representative Plaintiff had
done the fiduciary duty to guard the interest of a class as well. Sometime settlement of
the case is used for the agreement that made between plaintiff's attorney and a
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defendant. By trying to set an agreement that a defendant is bound to compensate less
while the plaintiff's attorney get a higher return. For example, a compensation in term
of coupon in stead of money which cause class members to receive inadequate or late
damages. Thereby, court should consider that withdrawal, settlement or arbitration
shall be fair and appropriate to the case. To authorize withdrawal, settlement or
arbitration, a court should consider the neccessity of class action, interest of the class,
fairness of the case, number of class member involved in the proceeding, ability to
compensate of the defendant and the fairness of settlement49.

2.4.3 The Decision and Execution

1. Class Judgment
The effect and the particular of the class judgment are as follow;

1) The class judgment is binding to all class members
Under Section 145 of Thai Civil Procedure Code governing the
enforcement of the court's judgment in ordinary civil litigation, the court's judgment
shall be binding only on all parties involved in the case, person who is not a party to
the litigation will not be bound by the judgment (res judicata50). Unlike the ordinary
civil litigation, any litigated class judgment shall bind all class members in accordance
with Section 222/35 of Thai Civil Procedure Code. This rule is the exception to the
rule of judgment in ordinary civil litigation as mentioned above which applies
exclusively to the class action proceeding.
Since the class action proceeding is driven by the Representative
Plaintiff which, prior the court orders granting class certification, the court is required
to select the most adequate Representative Plaintiff who is the most capable to
represent the interests of the class, therefore basically all class members would be
absent from the class action proceeding but eventually they shall be bound by the
49
50
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outcome unless they do not want to participate in the class action proceeding and
decide to opt out of the class. However, to protect class members and fairly conduct
the class action, class members are entitled to receive appropriate notice of any step in
the class action proceeding and they also have the right to suggest whether the
Representative Plaintiff has carried out the representation fairly and adequately, to
object the inadequate representation of the Representative Plaintiff during the class
action proceeding. It seems that class members have taken part in any part of the Class
action proceeding and recognize that the Class action proceeding is brought by the
Representative Plaintiff on behalf of them.

2) The particulars in the class judgment
The class judgment shall comprise three elements as follows;

(1) The particulars required by Section 141 of Thai Civil
Procedure Code
Section 141 of Thai Civil Procedure Code sets out the
principle of judgment in ordinary civil case. The class judgment shall be conducted in
writing as well as it must compose of the name of the court rendering judgment, the
names of all parties involved in the class case including their legal representatives or
representatives if any, the particulars of the case, the ground of all decisions and the
decision of the court on the issues of the case.
According to the Supreme Court Case no. 5265/2544, 51
the paticular contained in the judgment of the court of first instance only requires the
defendant to pay the plaintiff a monetary compensation but the judgment did not
contain the issue of the case with regard to the prescription period issue. Even though
this case was a petty case which the court has the power to render an oral judgment
without the memorandum of the particulars of the case and the ground of all decisions,
the decision on the issue of the case is required to be incorporated in the judgment
according to Section 141(5) of Thai Civil Procedure Code, otherwise the judgment
shall be illegal.

51

The decision of Supreme Court no. 5265/2544.
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Unlike the judgment 3f ordinary civil case, the class
judgment shall be made in writing and follow the required list set forth in Section 141
of the Civil Procedure Code without the exemption that allows the court to render an
oral judgment like the petty case as aforesaid in the Supreme Court Case no.
5265/2544, it can be concluded that the list set forth in Section 141(1)-(5) of the Civil
Procedure Code is the essential element of decision that make the judgment legal.

(2) Nature of class and subclass which will 'be bound by
the judgment
Pursuant to Section 222/35 of Thai Civil Procedure Code,
the parties involved in the Class action case and all class members shall be bound by
the judgment. The scope of class or subclass shall be defined clearly in the judgment
for the benefit of execution. For example, in Benjamin Careathers v. Red Bull North
America Inc.52 and Wolf, et al. v. Red Bull GmbH et al.53, the court defined the class
in Red Bull class action as all persons that made at least one purchase of Red Bull
Products in the United States between January 1,2002 and October 3,2014. This will
be a frame for person to consider whether he is the class members who are eligible to
recover the claim or not.
Moreover, in a case that the members of the class got the
divergent harm and the court had approved the class to constitute subclass; the court
should specify the area of each subclass. For example, the case that the Representative
Plaintiff claimed that the defendant's plant violated the Representative Plaintiff and
class members by dumping chemical waste into the Nan River which caused severe
injuries to class members who live nearby the plant around 30 kilometers. The class
members who use water from the Nan River as local water supply for the purpose of
daily consumption, farming and livestock were severely injured and there are caused
directly by the wrongdoing action of the defendant. Some class members got physical
injury, some class members got property damage due to the mass perishment of fish
52
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living in contaminated water or the crop failure. The Representative Plaintiff asked the
court for an approval of constitution of subclasses because injuries of class members
are in variation. Additionally, the Representative Plaintiff also asked the court to
compensate for the amount of 10,000 baht per rai to those class members who use the
water for shrimp farming and for the amount of 8,000 baht per rai to those class
members who use the water for agriculture. Subsequently, the court approved the
constitution of subclasses since the class is found to include subclasses divergent in
interest and the class may be divided correspondingly. Therefore, at the end of the
case, the court could indicate the scope of each subclass that would be bound by the
judgment. This will help the legal execution officer and class members to know that
who are the member of each subclass. For example, in this case the court should
specify in the judgment that the subclass which the person who is the owner or possess
the grains yield within 30 kilometers in southern part of Nan River from the
defendant's plant in year 2010 has the right to recover 8,000 baht per rai. On the other
hand, subclass who are the owner of shrimp farm that use the water within 30
kilometers in the southern part of Nan River from the plant in year 2010 has the right
to got 10,000 baht for the compensation.

(3) If the court order the defendant to pay monetary
compensation in form of percuniary damages, the court shall not only specify the
exact amount of money only for the Representative Plaintiff but also including
the criteria and reasonable methodology for calculating damages for class members.
In the case that the defendant is responsible to pay
monetary compensation in form of money to the Representative Plaintiff and class
members for damages, the court shall specify the following details:
1.

The exact amount of money awarded to the Representative

2.

The criteria and reasonable methodology for calculating

Plaintiff;

damages to class members;
This particular is conformed with the relief claim in plaint
according to Section 222/10 of Thai Civil Procedure Code which the Representative
Plaintiff shall specify the exact amount of money to be compensated only for the
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Representative Plaintiff and shall propose a reasonable methodology for calculating
damages which will be granted to class members. The judgment then will make it
more convenient for a legal execution officer to consider eligibility for claim and how
much one would be granted. Given the fact that thcie will be the absent class members
who do not elect to opt out of the class, they usually show up at the end of the case for
claims of their loss. As a result, the exact number of class member is impossible to be
proven at the time of filing. Then the court should define the criteria and reasonable
methodology for calculating damages to be granted to other class members. For
example, the court order that the defendant is responsible 1) to pay 15,000 Baht for the
physical injury to the Representative Plaintiff 2) to pay 10,000 Baht per rai to the class
members whose shrimp's farm is damaged and, 3) to pay 8,000 Baht per rai to the
class members whose fish's farm is damaged.
3. Class attorney's fee according to Section 222/37 of
Thai Civil Procedure Code;
a. The difference between Attorney's fees in class
action and ordinary civil case
In ordinary civil case, the court will add the amount of
attorney's fee to the judgment, which is usually in a small amount while the attorney's
fee in the lawyer engagement tends to be high. The attorney's fee granted by the court
is not be in line with the effort, acknowledge and capability of the attorney. Even
though the court did not grant the whole amount of attorney's fee, the attorney may
get the remaining attorney's fee from his client according to their private agreement.
In Class action lawsuit, the Representative Plaintiff
is the one who will enter into representation agreement with attorney. Class members
may be the absent parties. Sometimes, they take a part at the end of the case by file the
motion to recover their losses. At the time of filing a lawsuit, attorney could not know
or specify the name of all class members. He only could define the nature or character
of the class and the common issue of that class. Therefore, attorney could not any
occasion to concur about attorney's fee with class members. Even, there is not any
agreement between class members and the attorney, but pleading of the attorney seems
as to be done behalf of all class members that have not made an opt-out. Any class
member who does not want to be a part of the class and do not want to be bound by
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the decision, he or she should opt-out. Moreover, in the case that the class won, all
members could recover their losses according to the judgment. From the reason above,
one will see that class members that did not opt-out will gain by the conduct of attorney.
Attorney has an important role in class action. He
will be the initial person to introduce case and usually advance the cost during class
proceeding with the hope of attorney's fee. Attorney's fee in class action is different
from the attorney's fee in ordinary civil case. It is the fee given to plaintiff's attorney
if the class won the case. The court will grant the attorney fee directly to attorney. The
fee calculated on the basis of not more than 30 percent of the damages54 derived by the
class members. This mean that the attorney's fees will be included in the amount of
damages that the court award to class. Attorney's fees in class action are the final fees
given to the attorney. The attorney could not ask for further fees from his client like in
the ordinary civil case. Moreover, it is not a part of adverse cost that the loser has to
pay instead of winner. It is the fee that reflexes the attempt, capability and
acknowledge of attorney
b. The methodology for calculating attorney's fees
If the Class action lawsuit delivers favorable result,
the class's attorney is responsible to submit to the court the list of cost advanced in
relation to the litigation on behalf of his client during the class action proceeding for
the reimbursement and such list in duplicate will be sent to the defendant. The court
will consider and then award the amount of attorney's fees on the basis of not
exceeding 30 percent of damages according to the judgment.
Attorney's fee is a fee that the court grants to the
attorney as a reward of his vigorous prosecution along the class case. There are two
methodologies for the court to use in foreign countries to calculate attorney's fee in
class case.
a) The Lodestar Method (the "Lodestar") 55
The Lodestar is the method of calculating
attorney's fees based on the actual time appropriately spent in prosecuting a case. The
54
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time expending is counted from the beginning of the case which is the time to
accumulate the fact and evidence, finding the injured persons or class members, study
and research the law to defend against the opposite party. This means that the time
expended is the whole time of the class case not only the period of times spent in the
court.
According to the class action, it is the case that has
a numerous accessory or injured persons. Accumulation of fact or evidence, or the
preparing of the case may be more complicated than the ordinary civil case. Class
action case should have a group of lawyers and paralegals to work as a team.
Under the Lodestar, attorney is responsible to
submit a billing report showing the period of time spent of the lawyers and paralegals
working on case by elucidating the work each lawyer and paralegal had done and
specifying the time using on each work. This report will affect the court's
consideration in calculating attorney's fee whether the work is compatible with the
time consuming or not.
The Lodestar is defined as the numbers of hours
expended by the plaintiff's attorney multiplied by a reasonable hourly rate of each
attorney's services, which depend on his knowledge and experience. The court will
consider the risk of the attorney in the uncertainty of the outcome of the case which
will reflect risk of non-payment or the amount of attorney's fees he will receive. In
addition, exertion and attempting of the attorney are also a part of the multiplier of
increasing or decreasing the attorney's fee. Hence, a reasonable attorney fee should
reflect a measured consideration of the following factors; 56 1) the time and labor
required for the litigation; 2) the novelty and difficulty of the questions presented in
the case; 3) the skill required to perform the legal service properly; 4) the avoidance of
other work due to the attorney's acceptance of the case; 5) traditional Fee charged by
attorneys in that community for similar cases; 6) the time limitations imposed by the
client or the circumstances; 7) the amount involved and the results obtained; 8) the
experience, reputation, and ability of the attorneys; 9) whether the attorney's fee is
56
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fixed or contingent; 10) The nature and length of the attorney's professional
relationship with the client; and 11) The amount of awards in similar cases.
b) The Percentage of the Fund Method (the "POF
Method")58
Under this method, attorney's fees are calculated
according to a fixed percentage of the settlement award or judgment. The assessment
of a percentage should be conducted on a case-by-case basis where not only the
monetary compensation generated from the litigation to be taken into the court's
consideration but also including any non-monetary benefits such as, the discount
coupon granted to each class member instead of cash award. The general rate of
attorney's fees ranges between 25-30 percent of the recovery.
The POF Method is usually calculated for
Contingent Fee also called "No win, No fee Approach" which is the agreement
between attorney and his client or the Representative Plaintiff mutually agreed that the
attorney's fee is only payable to the attorney if there is a favorable result. On the other
hand, if the Class action lawsuit delivers unfavorable result, the attorney will get no
attorney's fee. Therefore, the payment of contingent fee depends on the outcome of
the litigation. 59
This method is so much easier for the court than
using the Lodestar because under this method, the court is required only to determine a
reasonable attorney's fee, regardless of the actual time the attorney spent on case, as a
percentage of the fund from the amount of award generated from the litigation. In
addition, the court is not required to review attorneys' time sheets like calculating
attorney's fee under the Lodestar which requires the attorney to provide billing records
to the court for its consideration in support of granting attorney's fee, consequently,
the attorney's fee increased the longer the litigation wore on while the class members
prefer to end the case as soon as possible in order to receive their compensation, but,
under the POF, it will reflect the quality of work performed by attorney and his
endeavor for settling down dispute without dragging on time.
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However, sometimes, the fund of class is too
large, calculating by using percentage of the fund method will make a large attorney's
fee that may be too big when comparing to the fund and may be resulting insufficiency
compensation of the class members. In addition, Thai court thought that the contingent
fee is prohibited because the agreement of contingent fee is contrary to the public
policy because of the third party supporting for litigation for a return of share of the
outcome of the case. 6°
Apart from the calculating method as aforesaid,
there is the Lodestar cross-check where the court applies the POF Method crosschecked with the Lodestar for the reasonableness of the percentage of fund awarded to
the attorney as attorney's fees. This method, the court will calculate the attorney's fees
by using the Lodestar comparing with the amount of attorney's fee calculated by using
the POF Method. If the Lodestar is grossly disproportionate to the sum of fee award
using the POF Method being considered, the court would reconsider the fee award and
it may adjust the fee award, as it deems appropriate.
For these above mention, two methodologies are
important. The best method to calculate attorney's fed• is under the circumstance. Lodestar
method has a clear process because the attorney's fee will depend on the numbers spend in
the case but to calculate the fee, it would take a lot of time to check time sheets and
the quality of works. On the other hand, the methodology to calculate POF is easier
because it can be calculated in proportion of the award of the case which usually be a
motivation for the attorney to conduct a class action. Therefore, Lodestar and POF
should be use together for rechecking and getting an appropriate attorney's fee.

3) Execution of class action

(1) Principle of execution in class action
After the court has rendered the judgment, the court has to
notify the case concerned to class members and Director-General of the Department of
Legal Execution. The Representative Plaintiff and class's attorney are able to
commence the enforcement proceeding in class action case. They are acting on behalf
60
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of all class members. In the event that the court orders the defendant to compensate
the money to the class, each class member is responsible to submit the application for
a repayment of judgment debt to a legal execution officer within a time frame set by
the court. 61 A legal execution officer is entitled to certify such application for the
repayment of class members. During the consideration in detail stage, a legal
execution officer may call upon the parties which normally include class members and
relevant persons for questioning with respect to the class members' rights to receive
the judgment payment62 .
In addition, each class member is entitled to object such
application of repayment. If there is any objection against the class member's
application, the legal execution officer must conduct an investigation and order one of
the following orders 1) dismiss the application for repayment the compensation; 2)
approve the application and grant a full repayment; or 3) approve the application and
grant a partial repayment.

(2) The priority of judgment in class action proceeding
Upon the defendant deposited money, handed over
properties to the legal executing officer or an auction was conducted, after deducts the
cost of enforcement; the legal execution officer shall provide the repayment in the
following order of priority;63
1.

Preferred creditor according to Section 287 and 289

of Thai Civil Procedure Code
2.

Plaintiffs attorney's fees according to Section 222/37

of Thai Civil Procedure Code
3.

The adverse cost instead of plaintiff

4.

The Representative Plaintiff, class members and other

creditor who has the right to participate in properties according to Section 290 of Thai
Civil Procedure Code

61
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According to the principle of Section 222/44 of Thai Civil
Procedure Code, the legal executing officer shall provide a repayment of attorney's
fees to class's attorney before paying the damages to all class members. The reason
why the repayment shall be paid to class's attorney prior to any distribution to class
members is that, apart from the Representative Plaintiff, class's attorney is the person
who takes the important role in class action proceeding with the hope of attorney's
fees. So, if the damage awarded to the class member has priority over attorney's fees,
the remaining amount of such award may not be satisfactory to class's attorney.
Moreover, the amount of attorney's fees is typically more than the amount of damages
of each class member. Therefore, to assure that the attorney will derive the worthy
repayment or fees, the law then provide the priority to attorney's fees.

2.5 Justice Fund of Thailand
2.5.1 The Origin and objective of the Justice Fund in Thailand
The right to justice is the fundamental right of humankind. Thailand is a
member state of many conventions, which include the right of justice. The right to
justice can be separated into five categories as follows:
1.

Right to equality

2.

Right to get recognition of personal status

3.

Right to access to justice

4.

Right to legal aid

5.

Right to remedy

Thailand, as a member state, should have mechanisms to support the
human rights according to the right recognized by those conventions.64
In the past, access to justice in Thailand was in trouble because of the
knowledge of injured persons. Some person did not understand the rule of law.
Sometime the shrewd person may take advantage on them, while the injured person
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did not realize that they are victim and did not realize that they can vindicate their
right to recover their losses. Moreover, poverty or lack of fund can be the obstacle of
access to justice. There are many costs during the court proceeding such as court's fee
and attorneys' fee. Sometimes, an injured person would like to seek his right by
litigation but they could not afford the cost. The paupers are often denied to seek
remedies in the justice system. These obstacles then caused the inequality in access to
justice to injured person. Moreover, in absence of access to justice, people are unable
to have their voice heard, exercise their rights, challenge discrimination or hold
decision makers accountable.65
Subsequently, in B.E. 2553 the Ministry of Justice set up the policy on
"Justice Fund" regulated by "The Procedure of Ministry of Justice on Justice Fund
B.E. 2553".66 The Justice Fund is currently administered by the Department of Right
and Liberties. The Justice Fund is the mechanism encouraging the access to justice,
which is the essential part of the right to justice according to the international
convention. The Justice Fund aims to enhance the effective, accessible and fair justice
system with the legal aid to people for peace and equality in access to justice.
However, the Justice Fund of Thailand is not effective enough due to the
large of the applications filed by the injured persons and the lack of its budget flow,
the Justice Fund is facing an obstacle to operate its mission. It could not reach their
goals without the provision of unreliable funding source. Therefore, it is essential for
the Justice Fund to have budget other than the annularity of government's budget such
as budget from fine and court fee. In addition, the Justice Fund should be a juristic
person because it will facilitate the Justice Fund to do its own transaction. As a
consequence of the aforementioned problem, the government then introduced the
Draft Bill of the Justice Fund Act B.E ... to revise the weak point of the Fund. This
Act has been drafted following the concept of affirming human rights prescribed in
Section 4 of the Constitution of the Kingdom of Thailand (interim), B.E. 2557 and it
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also conforms to the government policy which the Prime Minister of Thailand gave his
statement to National Legislative Assembly on September 12, B.E. 2557 that it is
essential to have justice fund for aiding underprivileged person and eliminating the
inequality among people in society. At the present time, the Justice Fund Act B.E.
2558 has become effective in April B.E. 2559.

2.5.2 The Scope of the Justice Fund
The Justice Fund is funding for the following cost67
1.

Cost of temporary bail
The person who has the right to get finance himself on a cost of

temporary bail out by the Fund should be a detainee in criminal case who commits a
contempt of court in Section 33 of Thai Civil Procedure Code or defendant that did not
comply with the decree in eviction case according to Section 300 of Thai Civil
Procedure Code. 68
2.

Cost of lawyer's fee
The Fund will finance lawyer's fee if there is a reqeust of applicant

whether he is plaintiff or defendant. The financing are meant for criminal, civil or
administrative case and also in the process of execution. The lawyer in the case will be
the lawyer that hold the Fund's registration. Nevertheless, the funding is not only
given on Thai citizen, but it is also given on the foreign person as wel1.69
For instance, in B.E. 2547 Mr. Roger, a U.S. Citizen, lived with
Miss. Manee, a Thai, in Thailand. They do not legally marry. Roger had invested for
his own company, Earth 108 Ltd., in Thailand. As Roger is a foreigner and due to a
complication of Thai law, Roger then let Manee to be a member of board of the
company and run the company as an agent of Roger. Manee embezzled the asset of the
company. Afterward, Manee died, her mother files the motion to the court asking for
appointing her as an Administrator of the deceased person. Roger made the objection
against that motion. Subsequently, Roger had sign a settlement with Manee's mother
due to a suggestion of his attorney. Roger's attorney did not made a clearly translation
67
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about the matter in that settlement. Roger consequently found that the settlement is not
according to his intention. He would like the court to revoke the judgment on account
of his mistaken settlement but in fact he has no fund to bring the case to the court.
Then he applied the application to the Justice Fund to finance the cost of lawyer's fee
to him.
3.

Court fees and other cost in civil case and administrative case
Justice Fund will fund for the court fees only in the civil or

administrative case. The law provides that plaintiff in the civil and administrative case
has a duty to deposit the court fees when he files the plaint. Therefore, if he could not
afford the court fees, he may submit the application to the fund. Court fees are the cost
along the legal proceeding include incidenta'_ expenses, transportation costs,
accommodation rental for witnesses, but it excludes any adverse costs that the losser
had to pay instead of winner.
4.

Cost of proving and finding evidence
The example of these cost are cost upon a gathering of evidence,

cost of taking evidence out of court, cost of survey and cost of scientific proof and
measurement of land for map production.
5.

Other cost of the applicant
The Fund will finance other cost in favor of applicant which are the

cost for instance; travel allowance, lodging house rent, witness's fee and other cost
that are neccessary and approprate according to the propose of the Fund. To get these
finance, the applicant should advance those cost and afterward submit the slip to the
Fund to get back that costs, in case that the cost got an approval from the Fund.
6.

Cost for guarding the witness before the court
Gaurding witness is use in criminal case. Right to life is a basic

human right of people and therefore it is the duty of the goverment to protect witness.
7.

Cost due to the damage arising out of a crime, tortous act of the

administration or tortous act that have a result to population or group of person at lease
ten persons or more or have the effect to the operation of justice.
The fund for the damage arising out of a crime that fit in criteria
should be an aggressive damage or a serious crime which is a concerning problem in a
society. On the other hand, for a tortuous act of the administration, it is the case that

47
the government had made administrative orders, which have an effect people to
exercise their basic human right as a human right in Constitution.

8. Other cost due to the objective of clause 5
The Objective of the Fund are in clause 5 of the Procedure of
Ministry ofJustice on Justice Fund B.E. 2553, which provide that it aims to support a
legal aid to people due to litigation, legal proceeding, execution as well as improve the
equality in access to justice of people. Therefore if the application is call for the cost,
even it is not within any 1-7 criteria that mention above, the Justice Fund may approve
if that cost fall within the objective of the Fund.

2.5.3 The approval of the application
The person that have the right to file the application to the Justice Fund
should be a natural person. A juristic person could not submit the application. The
Justice Fund commission has a power to approve over application. In addition, in
every province, there are subcommittees that also have a power to approve the
applications too. Before financing the cost, the Justice Fund should consider the
following criteria"
1.

The capacity of the fund

2.

The fact and behavior of the applicant: The applicant should have a

good behavior and acting in good faith.
3.

It is the case concern about the public order

4.

An opportunity to win the case

5.

The economically of the applicant to afford the cost: The applicant

should be the powerless or poor person or if he is not a poor person, the result of that
case may effect to the justice.
6.

The opportunity to get the assistance from another organization:

There is not any assistance from the other organization.
The example to approve lawyer's fee from the precede case, the fund will
consider whether the dispute is appropriate for litigation or not. Firstly, the Fund will
use an alternative dispute resolution, which is mediation among the dispute parties to
70

Clause 13 of the Procedure of Ministry of Justice on Justice Fund B.E. 2553.
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resolve the problem. But, if the mediation is not accomplish and the case have to go to
the court, then the Fund will seek for the assistance of any organization for litigation
such as the legal aid of the Thai Bar Association or National Legislative Assembly. In
case that there are a lawyer assisstance from the organization or it is the petty case that
the court also has a attorney in court to draft a plaint, the Fund will not approve for
such application. From the mention above, it could be state that the Fund would
approve or entertain the application only in the case that it is necessary and seems
appropriate to obtain the assistance.
Some cases that the fund had been approved are:71
A Dustman case; Mr.Surat Maneenopparatsuda, a dustman who work at
Saphansoong area, had been keep the old CDs which people had thrown them away
and then he sold those CD to other people. Afterward, the prosecutor sued him at the
Criminal court about his wrongdoing against Film and Video Act B.E. 2551.
Surat filed the application to Justice Fund to fund his bail out cost which
is;
1)

100,000 baht for bail out cost of the court of appeal at 13 September

B.E. 2553; and
2)

140,000 baht for the bail out cost of Supreme Court at 10 July B.E.

2555.
Finally, Supreme Court confirmed the decision of the appeal courts that
Surat, defendant, infringed that law and fine him for 1334,000 baht but he did not have
any fund to fine. Then Justice Fund and another kind people fund him to cover that fine.

2.5.4 The Source of fund of the Justice Fund
The obligation of the Justice Fund is the legal aiding which promote the
access to justice of the uneconomically people to vindicate his right equally to another
people. For the legal aiding by grant the fund for the legal proceeding such as
attorney's fees, cost of the accumulate evidence or court fee etc., the fund or capital is
7!

Rights and Liberties Protection Department, The circumstance of tort and

case study of the consideration to approve fund of the Justice Fund, at http://www.
rlpd.go.th/r1pdnew/images/r1pd 3/2558 01/03-16-09-58. pdf, (last visited 9 March
2016).
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the important factor to run for the Justice Fund's works. The sources of fund of the
Justice Fund according to clause 7 of the Procedure of the Ministry of Justice Fund
2553 come from;
1.

The subsidy of the government allocated from the annual government

statement of expenditure.
2.

Subsidy, money or asset from donator which is not contradict to the

objective or condition of the Justice Fund
3.

Another fund derived by the Justice Fund ; for instance money from

criminal's fine
4.

Profit or the benefit arising out of fund of the Justice Fund

2.5.5 The Qualification of the Applicant
Any of the following persons are eligible for grant of Justice Funding;
1.

An injured person means qualified person that has the right to bring

any civil, criminal, administrative cases to the court or procedure of execution.
2.

A suffered person, such as person who has experienced suffering

from envirnmental damage.
3.

A person who recieved unfairness, such as in case where any person

who has a reasonable ground to believe that the right or liberty of the said person has
been breached in any particular situation by other.
4.

A person who encounter trouble, such as trouble arising from the

blocking of the public irrigation canal.
Moreover, the eligible applicant must meet one of the following criteria;
1.

Being a person who is eligible for grant Justice Funding

2.

Spouse of person who is eligible for grant Justice Funding; and

3.

Authorized person

2.5.6 The Commission that have a Power to Consider the Application
The following persons stated hereunder are authorized to consider the
application;
1. The Secretary of Justice Fund Administrative Committee (Central
Division)
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2.

The Justice Fund Application Committee

3.

The Justice Fund Administrative Committee (Central Division)

4.

The Secretary of Provincial Justice Fund Subcommitte (Provincial

5.

The Provincial Justice Fund Subcommittee (Provincial Division)

Division)

2.5.7 The application approval process
There are four steps during the consideration to approve the fund of the
Justice Fund, which could express in diagram as follow;
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Chart 2 The Approval process of the Justice Fund
The applicant file the application to the Justice Fund

Step 1: Received the application and then do a
prelimartary eNarilipatiOn
pithin 1 d.,IN)

Step 2: Seek truth from fact and give the opinion
(within 7 (It\ s )

Step 3: The consideration period of the secretary,
subcommittee or the committee of the Juqice
'and

Step 4: Notification of the result to the applicant
(within 7 days )

2.5.8 The repayment from the applicant
Generally, the function of the assistance from the Justice Fund is finance
the cost to the applicant without a repayment but in Article 16 of The Regulation of
the Justice Fund Committee with respect to the principle, process and condition to
finance cost of Justice Fund provide that the receiver should make a repayment to the
Justice Fund as follow;
(1) Court fee and attorney fee received from the judgment
(2) Bail bond for securing temporary release from custody when the
applicant has been released from his obligation under the bail agreement
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(3) The amount of money received as compensation or as repayment or
awarded by the judgment or the court order as the same amount that the applicant has
been duly obtained from the Justice Fund
Considering to the scope of the Justice Fund, it likely seems that Justice
Fund are not fund to all cost in class action especially the adverse cost which is the
stake obstacle in class action. In addition, source of fund of the Justice Fund mainly
come from the revenue of the government. Therefore, with the large costs in class
action proceeding, if the Justice Fund was applied with class action, a huge
government seed are required.

Chapter 3
Litigation Funding of Class Action in Foreign Countries
Litigation funding has become feature of the civil justice system in many
countries. It is the mean of promoting access to justice for individuals and business
that are otherwise unable or unwilling to bear the risks of litigation. Quite a number of
litigation cannot be pursued or defended because of problem concerning of the lack of
fund to recover.

3.1 Introduction of Litigation Funding
Litigation funding or legal financing is the third party, who unaffiliated with
the case, enables a party to sue or arbitrate without having to pay for it. The function
of litigation funding is to transfer the cost of risks to a third party to perform risk
management. In a typical arrangement of Litigation Funding, the funder, a third
unrelated party, will enter into an agreement with the applicant to form terms and
conditions for the financial assistance or funding. The funders do finance cost of the
litigation (for instant court fees, lawyer's fee, claim investigation costs, fee for
experts) and also accepts the risk of paying advers,, cost in the event that the litigation
fails. In return, if the claim is successful, the funder will obtain a percentage of the
award recovered by the claimant 72 .
Nevertheless, litigation funding will entertain in a valuable case that has a
sufficient probability to succeed and a strong legal team to conduct the case. Before
72

Michael Legg, "Reconciling Litigation Funding and the Opt out Group

Definition in Federal Court of Australia Class Actions," The Need for a Legislative
Common Fund Approach, p.56. at http://poseidon01.ssm.comidelivery.php?ID=
780025027093084076006100084107117031007048068055025069102114081123091
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113001001075026103124001003123100106072117098&EXT—pdf, (last visited 10
March 2016).
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entering into a litigation funding agreement, Funder usually conduct a detail
assessment of the legal merits of the case and subsequently determine the risk, the
maximum extent of the investment which based on the assessment of the merits of the
case, size of the claim, capacity of the defendant to meet the amount of the award in
case that the he or she fail the case.
Litigation Funding might be provided by
1)

Public Litigation Funding, the state which gives litigation funding

without aiming for profit.
It is a legal aid or legal assistance that generally available for the civil
actions. An example of the Public litigation Funding is the South Australian Law
Society. This organization has run a nonprofit litigation funding for a civil litigation to
the applicant with the return of getting a portion of award if the case succeed. By
contrast, if the case fails, the Fund shall pay for the adverse cost to the respondent73.
2)

Commercial Litigation Funding
It is the private third party that does not fund gratuitously, but provide

funding for the return of financial reward. The intention of a client or applicant is
seeking someone in spreading his risk of litigation and distributing outcome. This is
matching to the purpose of the funder that looking for the income from the outcome of
the case. The percentages of the reward that the commercial litigation funding will
obtain usually between 30-40% of the award recovered by the applicant. 74
Litigation Funding is a tool to bring numerous social and economic benefits. It
certainly ensures the access to justice for some worthy claims that would otherwise be
abandoned due to the lack of claimant's fund. Litigation funding takes a potential role
in class action where the cost is too high to be borne by only one claimant. Litigation
funding also assists plaintiff to take action against wealthy defendants. Additionally,
73

Standing Committee of Attorneys-General, Litigation funding in Australia,

p.14., at http://www.justice.nsw.gov.auljusticepolicy/Documents/litiga tionfundingdis
cussionpapermay06.pdf. (last visited 25 December 2015).
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eduisites/default/files/documentsNince%20Morabito%202nd%20Report.pdf, (last visited
28 December 2015).
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the litigation funders might have sufficient which made the defendant confident that
defendant will recover the relevant cost if the plaintiffs claim is unsuccessful.

3.2 Commercial Litigation Funding in Australia
Litigation Funding is an important mechanism to resolve the problem
concerning the cost of litigation around the world. The private litigation funding firstly
appeared in the United States for some years ago 75 . It has grown quickly for the past
decades in Australia and Canada. Litigation Funders are investing in cases both inside
their home country and also in the international jurisdiction. The function or
development of litigation funding in every jurisdiction is different due to their local
legal prohibitions and the commercial conditions. This research will focus on the
Litigation Funding in Australia, which is one of the most developed markets in
worldwide.

3.2.1 The Australia Litigation Funding Market
In Australia, Litigation funding has grown since the middle of the year of
1990. The funder normally funds litigation concerning on insolvency case,
commercial and contractual dispute, intellectual property matters and also in a large
claim of wrongdoing committed against consumer protection law, securities and
competition law.
There are many commercial funders in Australian Market. IMF
(Australia) Ltd is the largest Litigation funder in Australia. Litigation funding in
Australian market are highly competitive. Litigation funders, in addition to IMF, in
Australian market include 76
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Christopher Hodges, John Peysner, and Angus Nurse, "Litigation Funding:

Status and Issues," The University of Oxford and the University of Lincoln, 2012,
pp.61-62.
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Wayne Attrill, The Future of Litigation Funding in Australia, p.170 at

http://www.lexisnexis.com.au/en-au/pdf/estore/estore-pdf-the-future-of-dispute-resolu
tion-chl6.pdf, (last visited 12 January 2016).
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-

Hillcrest Litigation Services Limited

-

LCM Litigation Fund Proprietary Limited Company

-

Litigation Lending Services Limited

-

Quantum Funding Proprietary Limited Company

-

Comprehensive Legal Funding LLC

-

International Litigation Funding Partners Pte Ltd

-

Habour Litigation Funding Ltd

The Funders have been successful in the strong growth in Australia
Market. Funders have expanded their function in term of financing and managing class
action. The development of the operation of litigation funding in Australia is makes
the funder from Canada, the United States and Europe attempt to join the market. 77
IMF, a publicly listed company on the Australian Securities Exchange,
classifies its funds claim into three categories, which are insolvency claims,
commercial claims and class claims. At first stage of IMF did not have any class
action in its portfolio, but then the composition of IMF's investment had change. Class
action becomes the main stake of the investment. IMF reported that it was funding in
many significant class actions.
Certain the annual reports of IMF are as follow;
1. By 30 June 200578: IMF reported that it was funding
-

10 group actions(class action) with an estimate total claim value

-

24 commercial and insolvency claims with a combined estimate

of $531 million

claim value of $394 million.
2. By 30 June 200979 : IMF reported that it was funding
-

19 group actions (class action) with an estimate claim value of

$875 million
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IMF (Australia) Ltd, Annual Report (2005), p.8, at https://www.imf. com.au/
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-

10 commercial and insolvency actions with a combined claim

value of $182 million
The thriving growth of IMF's multi-party litigation portfolio
subsequently be the prominent point concerning that multi-party litigation take an
important part in the growth of litigation funding market in Australia.

3.2.2 The Nature of Litigation Funding
Litigation funding is a kind of service that the funding agreement is
formed by the negotiation of funder and claimant. The funding asked by the claimant
can be of any size. It can be an impecunious company or an individual person. Most
clients of litigation funding are companies81 . Even a large company may be aware that
it is hard to fund litigation due to its limited litigation budget. Therefore, company is
seeking to share a risk of litigation cost through funder.
According to the different matter of each claim, every arrangement of the
funding agreement is evaluated individually. Litigation Funder would invest on a
merit case, which has a great opportunity to succeed. A 50 percent chance to succeed
is not quite sufficient. That means the unmeritorious will not be selected.
Each claim has been related to certain matter. Consequently, every
funding agreement will have its own specific terms and the scope of the fund.
Funder's fee normally is agreed in a percentage of the result of the case. There are no
standard for litigation funding fee. It is a usual rule for the arrangement that if a client
has a good claim, the funder's fee might be low as well.

3.2.3 The Typical Funding Criteria
The principle of 'opt out' of the class action, prefer not to join in class, is
a proceeding that would resulting in enable a free rider person who are not engage to
sign a funding agreement with funder but when the case is success, they got a benefit
from the outcome without contribute any cost to the funder. Therefore, Closed classes
or 'opt in' regime are attractive to third party litigation funders as it provides a certain
number of injured persons in the class. Moreover, the closed class made the funder is
able to assess the overall liability or the amount of likely to return if the case success.
81
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In addition to the closed class regime, the investment decision taken by
litigation funders is made within a risk assessment framework. The typical funding
criteria are as follow82 ;
1. Disqualify Factors
This is the initial check of the process of assessment. If there is any
disqualifying factor exists, the claim will be excluded. Disqualifying factors involves:
(a) The claim in which its liability evidence are too weak, too reliant on
other oral evidence or which require a complex forensic to prove factual matters.
(b) The claim that has a clear risk that the causation connected to
the loss tend to be less than the amount which would make the litigation commercially
viable
(c) The claim that is made up of too many small claims
(d) The claim which lacks of any conviction for the defendant's
capacity to make a payment under the outcome of the case
(e) The cost of class action is likely to be more than the recovery
Moreover, to get a funding approval, some litigation funders also
have a minimum standard on the amount of potential damages or a money outcome of
the case for instant Habour Litgation Funding provides that the claim size should be at
least 10 million Pounds or more83, while the LCM litigation Fund Pty specify at least 5
million Dollars".
2. Liability Risks85
Liability risks also are also taken into consideration. Litigation
Funder has no interest in funding claims that lack of merit. Then to assess the
probability to success of the case is essential. The assessment of the funder could

John Walker, Susanna Khouri and Wayne Attrill. "Funding criteria for class
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conduct by examine the elements of the cause of action, the likely defenses, the likely
cross claims (if any), the documentary and also the relevant evidence of the case.
3.

Causation Risks86
It usually happens in many cases that the applicants are able to prove

about the respondent's liability and damage, but they could not prove the causally
connection between their losses and the breach or contravention. The aforementioned
risk is concerned by the funder because if the court find that the claimant's losses is
not caused by the conduct of respondent, then the case will be dismiss. In addition, the
cost of proving the individual losses may be too high. Therefore, once there is a clear
risk that the claimants are unable to prove the causation of the claim, that claim will
deem to be an uneconomical claim to pursue due to the high cost and the risk to prove
the causation of each class member. Subsequently the funder will reject that unmerited
claim.
4.

Enforcement risk87
The capacity to meet the settlement or judgment of the respondent or

defendant is important. The respondent should have assets which assure that he could
make a payment covering the claim. If the respondent could not, the funder will not
provide funding to the applicant.
5.

Litigation Management Risk88
Apart from the risks mention above, there are some more litigation

management risks questions that a funder will examine which involve:
1)

The qualification of representative plaintiff of the class?

2)

Who are the lawyers of the class and do they have the efficient

skill and experience in the area of law concerned?
3)

How high are the legal cost and the disbursement? And how

likely are they to be achieved or overrun? (For instant, in Habour litigation funding's
89

criteria, the ratio of claim value to costs should be 10:1 )
4)
Ibid, p.1042.

86

87

Which jurisdiction or court that the claim will commence?

Litigation Company Management (LCM), Ibid.
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5)

What is the prospective of the adverse cost?

6)

The legal claim is likely to go to trial within 2 years of funding

being committed

3.2.4 Funding Models
At present, there are many types of a litigation funding product. Litigation
funding arrangement has it's own characteristic. Every case are assessed individually.
There are many option or model for the funder to provide a fund to the claimant as
follow:9°

1.

Assignment
Under this model, the rights to the claim are assigned to the third

party who will undertake to pursue the claim. The funder will be the initial
investigation person and also select the lawyers for that claim. This model may be
attractive for the clients that seek the return of the successful outcome, but they would
not like to run the case by themselves because either the time consuming and the lack
of expertise.
Nevertheless, there is a question concerning about whether the
assignment of rights is a selling of a claim that may violate of public policy. To
consider whether a litigation funding agreement is contrary to public policy, the court
will consider the nature of the funding relationship and also who was the real
controller of that litigation.

2.

Full funding with a legal team in place
In this model, the case will be brought to a litigation funder by the

lawyer who has provided the counsel for the client and made a preliminary assessment
of the cost of pursuing the claim. The lawyer seeks funding to cover the litigation
costs by letting the litigation funder to invest in the case with a return of a share of the
damages. The decisions of the litigation are taken by client. The client and legal team
need to clarify the characteristic of the case by themselves. The funder may not
participate in the case but may offer some suggestion in order to give additional
9°

Christopher Hodges, John Paysner and Angus Nurse, op.cit., pp. 84-88.
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strategy or other evidence that will support the case. Funders in this model is differ
from the arrangement model because they take a 'hand off approach and are purely
investor in a case for a return of share.
In addition to the merit of the case and a creditability of the legal
team which are the factor of the funding decision, the evidence and the planned legal
strategic creating by the lawyer are also be the important factors. The funder will
assess the merits of the case and the existing legal strategy. From the above, it can say
in other word that the funding will be granted to a worthy case, which has the
experienced legal team and also has a clear strategy for the case.

3.

Variable Funding, Funder Active Participant
The case will be brought to the litigation funder by a lawyer who has

provided the counsel for the client and made a preliminary assessment of the cost to
pursuing the claim, or brought by the client. In this regard, the funder takes a more
participative role in the assessment of the claim and legal strategy. Apart from Model
2, afunder would be approached into the case after the client had done the initial
investigation and may be after the litigation has coinmenced . In this model the funder
plays a role in the initial investigation and assessment. The approval of the fund by the
litigation funder may be a key factor concerning whether or not the case is
commenced.
Client in this Model may waive legal privilege. Therefore, the
funders could access and examine the legal strategy and merit of the case, which these
assessments will reflect in the extent of the funding offered and the funder's
monitoring of the claim which is more hand on.

4.

Brokerage
In this model, the client has identified the need for funding and then

approach to the brokerage to ask for the advising of the funding options. The approach
of brokerage model are made by the client or a solicitor who acting on behalf of the
client. Before the approval of the fund, funder will conduct the initial investigation on
the evidence and the merit of the case. Funding in this model can be completely or
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partial. Brokerage is being used in pursuing group case that known quantum and
predictability of the claims such as shareholder claims.
For the return, broker will be paid for a commission charged by the
funder. Although the broker keeps an interest in the outcome of the litigation but he
did not participate in the conduct of the case. The client only achieved a funding
advice from the broker but there is no legal team in place. It is a matter of client to
choose the proper lawyer for the case.

5. Lawyer Funding
Under this model, the funding is granted by the lawyer who pursues
the case. However, lawyer funding might raise the matter of success fee concerning
about the conflict of interest between funder and client. Those concerns involve the
unfair funding contract because the lawyer are acting in double role, legal adviser and
funder. The legal adviser is a representative person commences the case for the
client's interest while the funder are seeking for a return of the funding investment.

3.2.5 Ethical Issues in Litigation Funding
The law of the jurisdiction might prohibit or restrict on the third party
funding. Traditionally under common law, the involvement of a third party in
litigation was illegal under the doctrine of Champerty and Maintenance.
91

In McIntyre Estate v. Ontario (Attorney General) , the Ontario Court of
Appeal described Maintenance and Champerty as follows:
"Maintenance is directed against those who, for an improper motive,
often described as wanton or officious intermeddling, become involved with disputes
(litigation) of others in which the maintainer has no interest whatsoever and where the
assistance he or she renders to one or the other parties is without justification or
excuse. Champerty is an egregious form of maintenance in which there is the added
element that the maintainer shares in the profits of the litigation"
Without maintenance there can be no Champerty. The contingent fees are
a form of Champerty. The Champertous contracts are unenforceable. This means that
91
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the third party investing in a lawsuit cannot be guaranteed that he or she will acquire a
contingent fee if the plaintiff refuse to pay.
The objective of Maintenance and Champerty aimed to maintain the
purity of the litigation process and also prevent speculation in litigation by those who
have no interest in the legal process92. It might be an undue influence or a fraud along
a proceeding if the third party holds a commercial stakes in the outcomes.
Nowadays, these restrictions have been relaxed. Maintenance and
Champerty are obsolete as crimes at common law. T_n UK, the Criminal Law Act 1967
abolished both offense and torts of Maintenance and Champerty. In additional, the
Australian territory, New South Wales, South Australia and Victoria also has
abolished Maintenance and Champerty as a crime and tort too. Therefore, there is no
criminal or civil liability for Maintenance and Champerty as well. Even though the
Maintenance and Champerty were abolished, it does not affect to the rule of law that
the arrangement between Litigation Funder and his client could be ruled unenforceable
because it is contrary to the public policy.93

1. The challenges of litigation funding
In the early case law has established that third party funding
agreements will not be rejected out of the court because they are not in themselves be
a champertous agreement. Previously, the practices of financial assistance to litigants
by third party are prohibited according to a principle of Champerty and Maintenance.
On the one hand, todays, the court will not view that every occurrence of finance by
the third party for the others' litigation are abusive. The court has to valuate the
Litigation Funding arrangement that whether or not it was done by an improper motive
of the litigation funder 94 . There are many judgments concerning on the matter of
litigation funding. This research will study on the judgments of the court of Canada
and Australia.
92

Christopher Hodges, John Paysner and Angus Nurse, op.cit., p.12.

93

Standing Committee of Attorneys-General, op.cit., pp.4-5.

94

Aaron Dantowitz Stockwoods, Commercial Third Party Funding of Class

Actions in Ontario: Eight Early Lessons, p.8., at http://www.stockwoods.ca/wpoontent/uploads/2012/01/Third Party Funding-Final.pdf, (last visited 18 March 2016).

64
1) Litigation Funding in Australia
The funding agreements are individually assessed on public
policy grounds for abuse of process. There have been many defendants that challenge
to funded proceeding on the basis of abuse of process or Champerty. For instant, in
Clairs Keeley (a Firm) v Treacy & Ors95, the funding agreement between IMF Ltd(
Litigation Funding Company) and the plaintiffs given the cause of action to IMF Ltd,
which was in effect that IMF Ltd was taking control of the litigation without reference
to plaintiff. Moreover, the solicitor in the case only dealt with and took instructions
from the funder by did not seem that they owed the duties to the plaintiff anymore.
Correspondingly, in Marston v Statewide Independent Wholesalers Ltd,96 the litigation
funder had contractually constrained communication between the solicitors and the
clients. The retainer clearly stated that the solicitors would not liaise with the plaintiffs
and that the litigation funder signed as a principal (not as the plaintiff's agent). This
agreement held to be an abuse of process.97
However, the forthcoming decisions of the High Court of
Australia confirmed the legitimacy of third parties funding litigation, or agreeing to
indemnify litigants for costs, in exchange for a percentage of any recovery.
Firstly, in Campbells Cash and Carry Pty Limited v Fostif Pty
Limited

98

(the Fostif Decision), it concerned a series of opt-in representative

proceeding which were funded by an accountants firm name Firmstones. The
claimants were many of the small tobacco retailers in New South Wales. They were
suing for a refund of licence fees which they had paid to the defendant, tobacco
wholesalers. The license fees, which were in the nature of a state tax, had been
declared invalid. The wholesalers would enjoy a windfall if they held on to the fees,
whereas the claim if successful would be a windfall for the retailers as they had passed
on the cost of the licence fees to their customers. However, each individual claim, an
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average of $1,000, was small and uneconomic to pursue by its own. The funding
agreement in Fostif case are as follow;99
In particular, Firmstones: 1) Sought out the claimants through
an extensive advertising and organised the claimants into the proceedings; 2) Retained
the solicitor to act for the claimants and forbade the solicitor from directly liaising
with the claimants; 3) Gave all instructions to the solicitor in relation to the conduct of
the proceedings; 4)Had the power to settle the claims with the defendants (provided
the amount of the settlement was not less than 75% of the amount claimed); 5)Would
receive up to 33.3% of any amounts recovered by the claimants; and 6)Would retain
any amounts awarded to the claimants for costs.
And in return, Firmstones: 1) Undertook the significant
administrative task of identifying and organising the claimants; 2) Agreed to meet all
the legal costs and disbursements of the proceedings; 3)Indemnified the claimants
against all adverse costs orders and 4) Provided security for the defendants' costs in
the sum of $1 million.
The High Court of Australia confirmed, by a 5:2 majority, that it
is not contrary to public policy under Australian law for a funder to finance and
control litigation in the expectation of profit and that litigation funded on this basis
does not ,alone or in combination, amount to an abuse of the court's process. The
court indicated that the nature of the contract bet'. een funder and claimants is of no
interest to the defendant. The court held that the rule against Champerty exists to
protect court process and the defendant, rather than to protect the person making the
champertous agreement. 100 Justice Kirby J noted:
"The importance of access to justice, as a fundamental human
right which ought to be readily available to all, is clearly a new consideration that
stimulates fresh thinking about representative or 'grouped' proceedings."
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Moreover, in Mobil Oil v Trendlen, 1°1 it was together with the
Fostif case above. The High court held that an agreement between a non-party
(litigation funder) and the client was not in itself an abuse of process or contrary to
public policy. This case effectively abolished common law rules, which is Camperty
and Maintenance.

2) Litigation Funding in Canada
There have been Canadian cases where litigation funding has
been approved by the courts. Such approvals/judgments are restricted to class actions.
In Ontario province, Metzler Investment GmbH v Gildan
Activewear Inc. 102 (the "Metzler") was the first case that the Ontario Court was asked
to approve a commercial third party funding agreement. One of the issues in the case
was whether the arrangement was champertous. In Metzler,
the plaintiff brought a motion at an early stage of the proceeding
for seeking approval of an agreement with the funder. The agreement was described as
a "Costs Indemnification Agreement", and its financial terms were that the funder
would agree to pay any adverse costs award, in return for a commission in the event if
the case success for 7% of any settlement or judgment amount. In the decision, Justice
Leitch had made analysis and held that third party funding agreement were not per se
champertous. The court should analyze on a case by case basis to determine whether
the agreement reflects an improper purpose such as taking advantage of the client by
charging an overcompensation of the lawyer. Moreover, Justice Leitch first observed
that that it was reasonable for the plaintiff to seek to protect itself against adverse costs
awards whether the plaintiff was impecunious or not.
He determined that the over compensation for the funder would create an
improper purpose but since the funder's commission was depend on the money that
recovered for class members which was not capped. However, the reasonableness and
fairness of the commission could not be evaluated in advance. The court declined to
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Metzler Investment GMBH v Gildan Activewear Inc., OJ no. 3315 (SCJ),
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approve a funding agreement because it was too early to determine whether or not it
was reasonable since there was no cap on the amount of the award. I 03
Afterward, the issue of third party funding was considered in
04

Dugal v Manulife Financial Corporation(the "Dugal"). 1 The plaintiffs bought a
motion to the court to approve a funding agreement with the funder (same commercial
funder as in Metzler case). In the agreement, the funder would pay the plaintiffs
against their exposure to costs awards and pay $50,000 toward the plaintiffs'
disbursements in return for 7 percent of any favourable judgment or settlement. Unlike
the agreement in Metzler, this commission was subject to some form of a cap which
are $5 million in case that the resolution occurred at any time prior to the plaintiffs'
pre-trial conference brief and for $10 million in case that the resolution occurred at
any time thereafter. 1°5
The agreement in Dugal differs from the agreement in Metzler.
The agreement in Dugal provided a cap on the compensation to the funder. The court
held that the commission of 7% was generally reasonable and consistent with the
commission that would be payable to the Class Proceedings Fund 106 (10 percent).
While, the cap on the commission was reasonable and fair which reflect the real
downside risk to the funder. In addition, there was no evidence that the funder
provoked the litigation, which would engage the Champerty act. The plaintiff in the
case proved clearly that they would like to proceed with the litigation before the
funder got into the case. Moreover, the court found that the term of agreement left
control of the litigation in the hands of the representative plaintiff and did not allow
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106 Class proceeding Fund of Ontario is an amendment under the Law Society
Act. It provides financial support to approved class action plaintiffs for legal
disbursements and also indemnifies plaintiffs for costs that may be awarded against
them in funded proceedings.
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the funder to intermeddle in the conduct of the litigation. Finally, the court had
approved the funding agreement. 107
Through the decision in Dugal, the court have opend the door to
the litigation funding agreements which the conclusion that litigation funding is not
violate the rule against champerty and maintenance and certainly it helped to provide
access to justice to the plaintiff. The litigation funding agreement, which are
reasonable and fair, will be approved by the court.

3.3 Public Litigation Funding in Canada

Nowadays, there is a public litigation funding in term of legal aid of the
goverment which enhance the access to justice of people. It is a not for profit litigation
funding. The public litigation funding for class action are available in Quebec and
Ontario which are provinces in Canada. In Quebec and Ontario, the representative
plaintiff may be liable for the costs and disbursements of the defendant in case that the
class action failed. The class action claims are always expensive. Therefore, funding
firms approach the plaintiff by taken in a whole or in part of the litigation cost.

3.3.1 Quebec
Canada is a mixed jurisdiction and bilingual nation. Most of the
provinces and territories use English as the main language and they follow the
common law system. However, in Quebec, French is the main language and the legal
system is civil law inherited from France. In Canada there is the Federal Criminal
Code which applied to all of the provinces and territories. Nonetheless, from all
Canadian provinces, only Quebec has its own Civil Code. It means that criminal and

1°7
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Prior to Certification in Proposed Class Action, at http://www. bennettjones.com/
Publications/Updates/Ontario Court Approves Litigation Funding Agreement Prior to
Certification in Proposed Class Action!, (last visited 19 March 2016).
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civil law in all provinces other than Quebec are based on the precedent or doctrine of
stare decisis. 108
Quebec provided class action law in the Code of Civil Procedure with the
relevant legislation addressing funding mechanisms, namely, An Act Respecting the
Class Action (the "Act"). The Act is to enable to grant financial assistance, on certain
conditions, to Québec residents who institute or intend to institute proceedings of the
nature of a class action before the Federal Court of Canada — Trial Division. It
managed by the Fonds d'aide aux recours collectives (the "Fonds"). The Fonds falls
under the Quebec Ministry of Juctice. It is a legal person established in the public
interest. The object of the Fonds is to ensure the financing of class actions. It is
administered by three persons including a president, appointed for not more than 3
years by the Government, after consultation with the Bureau du Quebec and the
Commission des services juridiques1°9. Its broad of administers sits two day per month
for hear funding applications110 . While, a secretary will be a person to manage the
routine activities of the Fonds.
In order to receive funding, a representative plaintiff must file a written
request set forth as follow''';
1)

the nature of the claim

2)

description of the class that sought to bring the class action

3)

the financial conduction of the representative plaintiff and other

known class members
4)

the purposes for which the assistance is intended to be used and the

amount required
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NYU Public-Financeers final Piche NYUJLB1.pdf, (last visited 10 May 2016).
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To determine for granting the assistance, the Fonds shall study the
applicant and then assess both whether the class action can proceed without such
assistance and the probable success of the application for certification and the
underlying action. 112
The person who receives assistance from the Fonds is called recipient.
The Fonds provide assistance with legal fees and disbursements (such as the fee of the
recipient's attorney, costs of experts and advocates-counsel, cost of notification, cost
expedient to the preparation of the class action).'

3

If the class succeed the case, the recipient shall reimburse to the Fonds
the amount that paid by the recepient up to the amounts he or she received from a third
party as fees, cost, or expense.
In Quebec, the Fonds takes a portion of all class settlements or judgments,
whether or not it provides funding. The amount collected entitle to the Fonds depend
on the method of recovery by the class. In the Regulation Respecting the Percentage
withheld by the Fonds d'aide aux actions collectives provides that the percentage
withheld by the Fonds shall be as follow; 114
1)

50-90% of the balance remaining after claims by class members

from any collective award.
2)

30-70% of the total award less costs and attorney's fee in case that

the court decides not to proceed with individual claims
3)

2-10% of individual liquidated claims in case of no collective award

is made
Article 1(1) of the Regulation Respecting the Percentage provides the
calculation of the percentage levy by the Fonds from the balance. In this type, the
court will fix a total award to class member as a whole. After distribute the
compensation to the class members, it will remain the unclaimed amount. Then the
portion will calculate from that remain.

112
113

Section 23 of an Act Respecting the Class Action of Quebec.
Section 29 of an Act Respecting the Class Action of Quebec.

114 Article 1 of the Regulation respecting the percentage withheld by the Fonds
d'aide aux actions collectives.
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Article 1(2) of the Regulation Respecting the Percentage is use in case
the court considers that the distribution of an amount to each class member is
inappropriate, impracticable or costly. The portion will calculate from the remaining
of the collective award after the deduction of costs, fee and other disbursement.
On the other hand, if the court did not made an aggregate award (for
example that the type of recovery that is not possible to the court to determine the total
value of the claim), the Fonds entitled to retain 2-10% of each individual award. 115 On
the other hand, in case that the representative was granted assistance and the defendant
who won the case had shown to the Fonds that it is impossible for him to recover the
full payment of the judicial costs on the property of the representative, the Fonds will
examine and may pay those judicial costs in the name of the representative. Afterward,
the Fonds then become subrogated in the rights of the defendant up to the amount that
the Fonds had paid to the defendant.
For the financial provision of the Fonds, the act gives powers to the
Fonds that the Fonds may, with respect to the assistance it grants, spend the sum
placed at its disposal and also make, annually, financial commitments other than a
loan for an amount up to the amount determined by the Minister of Justice 117 .
Therefore, the Fonds is well capitalized with the provincial subsidies and warranties
from the provincial government which guarantees payment of capital and interest of
any loan or other financial commitment made by the Fonds , subrogation revenue
which the Fonds paid out as fees cost or expenses and also retains a percentage of the
recovery in the award of the class action.

3.3.2 Ontario
Ontario's Class Proceedings Act (CPA) have been in force since 1993,
with three objective of 1) to improve access to justice; 2) to enable more effective
judicial management of complex cases of a mass injury; and 3) to coerce behavioral
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modification through public accountability.

In 1992, an amendment under the Law

Society Act established the Class Proceedings Fund (the "Fund") as a special fund to
finance class actions. The Fund is managed by the Class proceedings Committee. The
committee members compose of one member appointed by the Law Foundation of
Ontario, one member appointed by the Attorney General and three members that are
appointed jointly by the Law Foundation and the Attorney General.
The Fund provides financial support to plaintiff class proceedings for the
legal disbursement related to the proceeding (exclude the legal fees like Quebec
does)and also provide the payments to defendants in respect of costs awards made in
their favor against plaintiffs who have received financial support from the Fund 119.
According to the individuals benefit of the injured person might be small, no one
would like to bring a class action to the court due to risk to the significant costs award
to him in case that the class failed. This function of the Fund will enable individuals to
use the law to improve their lives by pursuing their claims.
The Fund was initially provided the sum of $500,000 granted by the
Ontario Law Foundation. The criteria for the Fund's decision whether to fund the
action will be based on the following matters;12°
1.

the merits of the case

2.

whether the representative has made efforts to raise funds from other

3.

the plaintiff has a reasonable plan for use of the funds

4.

the extent to which the issues in the proceeding affect the public

5.

in case that the application for the financial support is made before

sources

interest

class has certified, the applicant should submit a legal opinion assessing the case and
the likelihood of certification.
6.
118

the amount of funding required

Law Commission of Ontario, Review of Class Actions in Ontario, p.1,
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7. other factors that the Fund considered relevant
From the above criteria, it appears that the Fund in Ontario focus on a
public interest of the case more than the Fonds in Quebec. In case the class proceeding
succeeds or is settled, the representative plaintiff will have to reimburse the Fund for
the amount the Funds paid out and the Funds also entitled to levy a 10% of the court
order award or settlement. I21
However, the Funds in Ontario is used in a few cases due to the small
number of the applicants, the difficulties in meeting the criteria of the Fund.
From the foregoing, the commercial litigation funding are acceptable
(not contrary to the doctrine of champerty, maintenance and public policy) in foreign
countries if the terms and conditions in litigation agreement are fair. While the public
litigation funding in foreign countries are also effective due to the scope of fund and
the function of it that enable a funder to levy the percentage of share in the successful
case.
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Chapter 4
Analysis of the Suitability Litigation Funding for Class
Action in Thailand

Class action is a tool to promote the access to justice. The costs in class action
should be solving. Then the class action will be effective and become the law in action.

4.1 The Problems Concerning the Cost During the Class Action
Chart 3 Costs during the Class Action Proceeding
Here are some costs that occur in the class action proceeding;

The l esp`resentative- a intiff 'notify the status of class and
ass members' right to all class members

he opting out of class members
if any).:._
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4.1.1 Arrangement of costs in class action
Class action proceeding involves numerous injured persons suffered from
a single wrongdoing action. Subsequently, those injured persons bring their claims
collectively in a single lawsuit against the wrongdoing opponent seeking compensation for
such damage. Since the nature of the Class action proceeding is to gather up such
injured persons who have been recognized as "Class members" pursuing a single
lawsuit. Therefore, the Class action law provides the duty of the Representative
Plaintiff who will practically acts on behalf of all class members in the Class action
proceeding to notify about the class existed and the rights of the class members.
The class notification must be conducted clearly, precisely and easily to
understand and also contained important information such as the explanation of
proposed class action lawsuit, who is eligible to be a class member, class members'
legal rights, what benefits might be obtained if the class action is successful, and any
relevant information regarding the class action proceeding. Moreover, the class
notification should be conducted in the best practicable way that all class members
could receive sufficient information. Given the fact that the characteristic of each class
member is different and has limited ablity to receive the information, the best
practicable notice depends on the circumstance which individual notice may be
provided to all class members as possible as can be identified or may be conducted
through the publication in newspaper, broadcasting on television or radio, posting on
internet website, sending notice to relevant entitle in order to forward to class member
or publicize in any media available that can reach class members.
Even though conducting of each class certification tends to create
substantial cost depending on the size of the class, since notifying to all class members
is required by law, the Representative Plaintiff is responsible to properly notify all
class members at any appropriate stage of the class action proceedings.
In other respects, the cost of class action lawsuit normally includes
attorneys' fees; expenses commonly referred to disbursement such as court fees,
expert witness fees, the costs of collecting relevant evidences in relation to the case;
adverse costs which is the cost occurred in the event of an adverse judgment against
the class; and etc. Regardless of whether Class action lawsuit delivers successful result
or not, as required by law, the Representative Plaintiff must bear such cost even if it
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tends to create a substantial financial burden solely to the Representative Plaintiff,
122

while the absent class members are immune.

4.1.2 The advancing of the class action costs
As specified by law, the parties in class action are the Representative
Plaintiff and the defendant. It is not required by law that the plaint filed to the court
must consist of the names of all the Class members. Only the scope of class is required
in this regard. Since the other Class members are actually the absent parties, it is
possible that the Representative Plaintiff and class's attorney might not know the exact
number or the name of the Class members. In general practice, Class members may
step into at the end of the case by filing a motion for their compensation. Moreover,
the damage of each class member is too small compared with the cost of litigation.
Therefore, the law sets the burden of cost solely on the Representative Plaintiff If the
class action lawsuit delivers favorable result, the representative plaintiff could
reimburse the cost that he had advanced. In a different manner, if the class action
lawsuit delivers unfavorable result, the Representative Plaintiff could not reimburse
any cost he advanced during the class action proceeding.
Some case, the costs of Class action proceeding are substantially higher
than expected which might not be worth for seeking the compensation by litigation or
the cost that the Representative Plaintiff has to bring to the court as a promise exceed
the amount of his damages. These may cause the risk of non-payment to the
Representative Plaintiff and it makes no one would like to voluntarily stand in a role
of the Representative Plaintiff In addition, in case that the class action is successful,
no one can guarantee that the Representative Plaintiff could execute adequate
compensation for him and all class members from the defendant or regain the costs he
advanced.
Generally, class's attorney will advance the cost in relation to the Class
action proceeding such as the cost of accumulate evidences or cost of notification
expecting that if the class action is successful, he will get a large attorney's fees in
return. The interest of individual class member is smaller than the attorney's fee that
the class's attorney will get, as provided by law, around 30 percent from the amount of
122
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compensation awarded to the class. Therefore, the class's attorney has a risk to
advance the cost instead of the Representative Plaintiff and the class. The advancing
given by the attorney will ease cost of plaintiff that the law imposes the whole Class
action proceeding cost on him.
The advancing of the attorney expecting a large attorney's fees in return
may be a conduct that is contrary to the public policy due to encouraging other person
to pursue the litigation if that dispute did not have the reasonable ground of action or
the injured persons did not initially intend to file the lawsuit. Moreover, encouraging
litigation by supporting the advanced cost of the attorney may be resulting in the
increasing of the price of goods or services because the more of litigation that were
sue against the production of the entrepreneurs. The entrepreneurs had the cost for
defending the allegation such as court's fee and attorney's fee. In addition, the more
litigation against entrepreneurs affects the entrepreneurs to take more precaution to the
producing of the goods or services. There are the costs to take more care of the goods
and services. Then the additional costs are combined into the cost of that goods or
service which the consumers will eventually have to pay for it.
A substantial cost during the Class action proceeding may affect access
to justice, the objective of the class action, for the injured persons which might make
injured persons feel this is not worth to bring a class action lawsuit because the cost
during the Class action proceeding imposed on the Representative Plaintiff may
exceed the compensation that he derive. When the Representative Plaintiff is lack of
fund to advance the Class action proceeding cost, the assertion of right through the
Class action proceeding cannot be pursued. Then the Class action law that aim to
protect the numerous people and public will be law in book and it is not law in action.

4.2 The Availability of Legal Aid in Thailand
Ever since the concept of "Access to Justice" became a high priority concern
until now, Thailand has formed the following legal aid system to achieve that concept;
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4.2.1 The Exemption of Court's Fee
In Thailand, there is a special procedure to request for court's fee
exemption that is available under the provision of the Civil Procedure Code. The said
procedure enables the poor party having no ability to afford the cost of a lawsuit to
have the chance to submit their case to the judicial process. A simple method by which
to pursue litigation with court's fee waived is such applicant shall file the motion in
order to make the declaration of lack of funds (without any money and property) to
obtain permission from the court to proceed the litigation without court's fee. Class
action proceeding is one of civil procedure and there is no specific provision of the
law stated that exemption of court's fee could not apply to the Class action case. So, it
could be seen that the Representative Plaintiff has the right to file the motion to obtain
permission from the court to conduct the Class action proceeding without court's fee
as well.
As provided by law, the party who is eligible to file a motion requesting
the court to pursue litigation without the court's fee is the plaintiff. In considering
whether to approve such motion, the court will only require the plaintiff to declare the
lack of funds. If such declaration is satisfied, the plaintiff will be permitted to continue
litigation without having to pay the court's fee.
Unlike the proceeding of ordinary civil case, in Class action proceeding,
the Representative Plaintiff does not only request for his remedy but also request such
remedy on behalf of the class. Therefore, the outcome of the class will bind all the
class members. If the class action is successful, all class members will be permitted to
obtain their remedy as well as the right of the Representative Plaintiff. In the event
that an exemption of court's fee is applied to the Class action proceeding, only the
Representative Plaintiff will be eligible to request the court to conduct the Class action
proceeding as an exemption of court's fee. Nevertheless, there might be an issue
arising out of such application, for example, some class members may not be the
actual poor person. They may in fact be able to obtain fund anyhow to bring the class
action case but according to the principle of the exemption of court's fee in Civil
Procedure Code, the court shall consider only on the status of asset and financial
condition of the plaintiff as mentioned above. Subsequently, only the class member
who is eligible to file motion to proceed in an exemption of court's fee will be selected
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to be the Representative Plaintiff of the class in order to file such motion and pursue
the Class action proceeding with court's fee waived upon the permission of the court.
These will make the persons who do not actually face with financial obstacle take the
advantage from an exemption of court's fee. Moreover, the principle of an exemption
of court's fee will indirectly encourage the injured person to bring the Class action
case to the court without due consideration for there are no risks of litigation cost if
the class is permitted to pursue the Class action proceeding without court's fee. I23
Based on the aforesaid facts, laws, and reasons, that the exemption of
court's fee may not be suitable for the class action case. In response to resolve such
financial obstacle which may be occurred from the conduct of the Class action
proceeding. It is necessary to find the proper funding for the Class action proceeding
in order to support the concept of "access to justice" for the numerous numbers of
injured persons which is considered as an ultimate goal for class action.

4.2.2 Justice Fund
Justice Fund came into existence in the form of juristic person
established by the virtue of Justice Fund Act B.E. 2559 for the purpose of providing
financial assistance to citizens for the costs of litigation. The Justice Fund is currently
under the control and supervision of Permanent Secretary of Ministry of Justice. The
Justice Fund will mainly support the following costs or disbursement occurred in
relation to the litigation; cost of temporary bail, cost of lawyer's fee, court fees and
other costs relevant to civil cases and administrative cases, cost of proving and finding
evidence, other cost of the applicant, cost for guarding the witness before the court,
cost due to the damage arising out of a crime, tortous act of the administration or
tortous act that have a result to population or group of person cost with respect to the
objective of Clause 5 of the Procedure of Ministry of Justice on Justice Fund B.E.
2553.
Prior to an approval of granting financial assistance from the Justice
Fund, the financial condition of the applicant and the applicant's ability to proceed
with the litigation will be taken into consideration. The approval criterion for granting
financial assistance from the Justice Fund is basically similar to the concept of the
123
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exemption of court's fee. As for granting the financial assistance, in the exemption of
court's fee, only the court's fee will be exempted but the financial assistance that the
applicant will be obtained from the Justice Fund covers not only the court's fee but
also variety of litigation's cost as mentioned above.
Due to the fact that the law governing Class action proceeding in
Thailand has recently been enforced at the end of B.E. 2558, the current financial
assistance from the Justice Fund still does not apply to the Class action proceeding.
Henceforth, It is unavoidable for any discussion with respect to whether the Justice
Fund should be applied to the Class action proceeding since there is no precedent upon
which to base a decision. The main concept of financial assistance system of Justice
Fund provides 2 basic rules that the applicant, who is successfully obtained financial
assistance from the Justice Fund, shall be obliged to make a repayment of advance
payment if the litigation delivers favorable result to the applicant. On the other hand,
the applicant shall has no obligation to make such repayment of the funding if the
applicant lose his or her case pursuant to Clause 16 of the Regulation of the Justice
Fund Committee on Criteria, Procedures and Conditions for Providing Financial
Assistance B.E. 2553 (the "Clause 16"). If the concept of financial assistance system
of Justice Fund as mentioned above is applied to the Class action proceeding, while
the nature of Class action proceeding has a tendency to generate a costly litigation, it
may substantially consume financial resources of the Justice Fund or even cause the
Justice Fund to become unable to provide financial assistance to other cases. As
aforementioned there is a possibility that the unfa•. arable result from the Class action
proceeding, it could be seen that the current financial assistance system of the Justice
Fund is an unsuitable methodology for financing the Class action proceeding. Hence,
in order to support the Class action proceeding to be more effective, it is necessary to
find the most suitable methodology for the Class action proceeding.

4.3 Analysis of Litigation Funding for Class Action
There are a number of organizations in other countries supporting the cost of
litigation in foreign countries which are generally formed in either private company or
public fund. Based upon the nature of legal system of Thailand, both formations will
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be further analyzed hereafter compared with the current legal system of Thailand and
will also be pointed out the compatibility of the different formation.

4.3.1 Commercial Litigation Funding
The Commercial Litigation Funding has been defined as for profit-withpurpose private entity, which is basically unaffiliated with litigation, providing
financial assistance to the potential litigant and in exchange, if the case is resolved in
favor of the litigant, obtaining financial award as a percentage shared in the benefit
generated from the litigation, also recognized as "Contingent Fee". As for the
condition for funding arrangement by the Commercial Litigation Funding and the
amount of financial rewards which the Commercial Litigation Funding will be obtained are
based upon the mutual agreement between the Commercial Litigation Funding and the
litigant.
Whereas the concept of the commercial litigation funding was once
prohibited under the Doctrine of Champerty and Maintenance which aimed to prevent
the abuse of judicial system pursuant to common law system as detailed earlier in
previous chapter, however, this conservative thought has been changed from time to
time since judicial approach towards the Champerty and the Maintenance are presently
more acceptable for the purpose of increasing access to justice. Depending upon the
facts and natures of the particular cases, the Champerty and the Maintenance are still
active as a rule of public policy based on the ground that the Litigation Funding
agreement is champertous or contrary to public policy.
In considering whether a litigation funding agreement is unlawful or
contrary to public policy upon the ground of the Champerty and the Maintenance,
there are a number of foreign and Thai court precedents giving its consideration in this
matter as follows;

1. Australia
Ever since the Commercial Litigation Funding in Australia has been
more flexible, Australia is considered as one of the world's most developed markets

82
124.

for litigation funding

The following court decisions are recognized as notable cases

in Australia with respect to the Commercial Litigation Funding;

1)

Fostif Pty Ltd v Campbells Cash & Carry Pty Ltd (2006) 125
The first decision in regard to the litigation funding held by the

Australia's highest court. In this case, the court held a majority decision that litigation
funding provided by the Insolvency Management Fund Ltd ("IMF") and its control in
the proceedings was not an abuse of process or contrary to public policy due to only
reason given that the IMF expected a significant profit from the litigation alone cannot
be concluded as being contrary to public policy or leading to any abuse of process
since the main purpose of the Champerty is to protect the process of litigation from
abuse and also the defendant rather than to protect the contracting parties involved in
an agreement of litigation funding.
More importantly, Judge J. Kirby has made his note in this case
that to consider whether the particular case is appropriate to conduct the Class action
proceeding, such consideration shall be based on the concept of "access to justice"
which is recognized as the fundamental human right. As a consequence, if the
litigation funding mechanism would help recovering their legal rights, then, it will not
be an abuse of process.

2)
(2005)

Mobil Oil Australia Pty Limited v Trendlen Pty Limited

126

Following the Fostif Pty Ltd v Campbells Cash & Carry Pty
Ltd, the Australia's highest court in Mobil Oil Australia Pty Limited v Trendlen Pty
Limited (2005) held for the same reasons as those expressed in the Fostif Pty Ltd v
Campbells Cash & Carry Pty Ltd that a litigation funding agreement was not an abuse
of process or contrary to public policy. The impact of this case has abolished the
doctrine of Champerty and Maintenance in Australia afterward.

124
125

126

Wayne Attrill, op.cit., p.167.
Fostif Pty Ltd v Campbells Cash & Carry Pty Ltd, op.cit.
Mobil Oil Australia Pty Limited v Trendlen Pty Limited, op.cit.
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2.

Canada

1) Dugal v Manulife Financial Corporation (2011)127
In this case, the plaintiff filed the motion seeking for an
approval of funding agreement which the funder would pay adverse costs in return for
commission of 7% of award generated from the litigation, subject to cap of $5 million
prior to pre-trial and $10 million if the resolution occurs at any time thereafter. The
court approved the funding agreement based on the following reasons (a) commission
and capped commission are reasonable and fair reflection of the potential downside
risk facing the funder, (b) there is no evidence that the funder stirred up, incited or
provoked this litigation but before entering into the funding agreement with the
funder, the plaintiff intended to proceed with this litigation in the first place and (c) the
funding agreement stated that the control of the litigation was still in the hands of the
Representative Plaintiff and it did not allow th., funder to take control over the
litigation.
As described above, the courts in Australia and Canada have
been expressing its opinions on litigation funding agreement in the same manner that
even the funder will obtain financial award as a percentage shared in the benefit
generated from the litigation, also recognized as a contingent fee, the litigation funding
agreement does not offend the Champerty and the Maintenance. Additionally, as long
as the litigation funding agreement contains reasonable provisions, that agreement is
not deem as contrary to public policy but tend to promote access to justice and
facilitate the Class action proceeding.

3.

Thailand
In Thailand, there is no commercial litigation funding but there are

some court precedents concerning the problem of contingent fee. The practice of
contingent fee for attorney's fee was once prohibited under Section 12(2) of the
Attorney's Act B.E. 2477 which stated that an attorney shall not provoke, by his
action, the litigation without legitimate concern or agree with his client on the
payment of commission as a share in the benefit generated from the litigation. Based
127

Dugal v Manulife Financial Corporation, op.cit.
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on the aforesaid laws there are a number of the norms ruled by the Supreme Court of
Thailand, for example,
Supreme Court Decision No. 492/2511 128
The provision with regard to the service fee in the representation
agreement between the attorney and his client stated that the service fee for
representing in civil case of recovery of THB 24,000,000 property will be an amount
of THB 12,000,000. However, the service fee is subject to increase if the benefit
generated from the litigation is given greater than the value of property and also
subject to reduce on pro rata basis if the benefit generated from the litigation is given
lower than the value of property. Such agreement was considered as a contingent fee
agreement and in contrary to Section 12(2) of the Attorney's Act B.E. 2477.
Therefore, the representation agreement was in contrary to public policy and shall be
declared void pursuant to Section 113 of the Civil and Commercial Code (Section 150
at present). The plaintiff had no such right to recover the money under the void
agreement.
The idea of prohibiting an attorney to entering into a contingency fee
agreement with his client, which mutually allows an attorney to receive a share in the
benefit generated from the litigation as aforesaid, is based on the Champerty and the
Maintenance Doctrine.
Following the Attorney's Act B.E. 2477, the current law that
governing the professional ethics of attorneys in Thailand is the Attorney's Act B.E.
2528. This current act had been repeal the Attorney's Act B.E. 2477 and the
Attorney's Act B.E. 2508. Unlike the Attorney's Act B.E. 2477 and the Attorney's
Act B.E. 2508 which provided the prohibition on stirring up the litigation and the
entering into contingency fee agreement with the client, only the prohibition on
stirring up the litigation can only be found in Clause 9 of the Regulation of the
Lawyers' Council on Conduct of Lawyers B.E. 2529 issued by the Lawyers' Council
of Thailand permitted by virtue of the Attorney's Act B.E. 2528.
Even though the contingency fee agreement is not held to be
unlawful under the Attorney's Act B.E. 2528, there are still a number of the case ruled
by the Supreme Court of Thailand stated that participation of any person, regardless of
128

The decision of Supreme Court no. 492/2511.
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whether such person steps into the litigation as an attorney or whatsoever position, in
the litigation with an interest involved pursuant to the contingency fee agreement is
considered as inappropriately stirring up the litigation or seeking the benefit from the
litigation. Therefore, such contingency fee agreement shall be void as against public
policy and good morals in accordance with Section 150 of the Civil and Commercial
Code.
In considering whether such participation of person deems to provoke
the litigation or seek benefit from the litigation, one must consider whether such
person possess any relevant self-interest in the litigation. If such person participate the
litigation for the purpose of protecting self-interest in the litigation, it shall not be in
contrary to public policy. 129
In addition, there are a number of cases concerning the aforesaid
issues, for example,
Supreme Court Decision No. 510/2486 13°
In this case, the plaintiff was an owner of movie theater. The
plaintiff has exercised its rights as an owner selling the Movie Theater to F. and F.
agreed to pay the rental and rental interest on behalf of the plaintiff to A. But, F. failed
to perform such action. S., a manager of the defendant's Movie Theater, the plaintiff's
rival, inappropriately encouraged the plaintiff to pursue litigation against F. without
legitimate concern by providing financial assistance to the plaintiff. S. shall be
considered as a third-party unaffiliated with a case who had no rights to participate the
litigation. An agreement between the plaintiff and S. shall be void since it was in
contrary to public policy.

129

Supreme Court Case No. 1162-1164 / 2497 "...according to the fact that the

buyer jointly owns the partial part of land and provides financial assistance to the
seller in order to pursue the litigation against the obstructing of sale. Thereupon, a
participation of the buyer in this litigation aims to protect self-interest so it shall not be
deemed in contrary to public policy since it cannot be concluded that the buyer intend
to inappropriately provoke the litigation or to seek benefit from the litigation..."
130

The decision of Supreme Court no. 510/2486.
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Supreme Court Decision No. 191/2539 131
The terms in representation agreement between the plaintiff and the
defendant which appointed the plaintiff as an attorney in an eviction case provided that
the defendant must pay service fee to the plaintiff upon the condition that the litigation
has been resolved in favor of the defendant. In this regard, the plaintiff agreed to
advance the court fee and other expenses in relatio— to the litigation until the litigation
has been finally resolved. In the event that the litigation has been delivered
unfavorable result to the defendant, the plaintiff shall have no rights to receive the
service fee. As a result, this representation agreement shall be void since it was
considered as seeking benefit from the litigation which made it in contrary to public
policy.
Supreme Court Decision No. 1260/2543132
It could be heard that the provision mutually agreed by the plaintiff
and the defendant provided that the service fee shall be based on 5% shared in the
value of marriage property generated from the litigation. Such provision allowed an
attorney to directly participate the litigation with an interest shall be deemed in
contrary to the professional ethics of attorneys and in contrary to public policy. On
that account, such agreement shall be void.
Likewise, the most recent norm ruled by the Supreme Court of
Thailand with respect to the aforesaid issue is the Supreme Court Decision No.
3331/2556 133 which still affirms that such litigation funding agreement is considered
as an inappropriate agreement encouraging other to pursue litigation which shall be
deemed in contrary to public policy.
131

The decision of Supreme Court no. 191/2539.

132

The decision of Supreme Court no. 1260/2543.

133

The decision of Supreme Court no. 3331/2556 "...the representation

agreement provided that upon a satisfactory completion of this agreement the
defendant shall make an additional payment at 5% of value of inherited property
obtained from the litigation. It could be seen that the amount of the payment payable
was based on the result of the litigation. Apart from that the plaintiff volunteered to
advance expenses occurred in relation to the litigation which shall be deemed the
plaintiff inappropriately encouraged other to pursue the litigation..."
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As for the Class action proceeding, most of injured persons in the
Class action proceeding are normally at a weak bargaining position confronting with
financial difficulties in bringing the litigation. Although such injured persons are
unwilling to be threatening by the wrongdoing action, they unavoidably have to accept
without taking legal action against a wrongdoing opponent due to such financial
difficulties. On a different matter, providing that an attorney voluntarily assists to
pursue the litigation on behalf of those injured persons, offers financial assistance and
in exchange, acquires financial award shared in the benefit generated from the
litigation, the injured persons will absolutely accept such assistance 134. Unfortunately,
the foregoing support from an attorney shall be in contrary to public policy in
accordance with Section 150 of the Civil and Commercial Code based upon the norms
ruled by the Supreme Court Decisions as aforesaid.
Nevertheless, based on the principle of Class action proceeding
pursuant to Section 222/37 of the Civil Procedure Code states that "the court is
empowered to specify the attorney's fee as appropriate. In determining the proper rate
of such attorney's fee, the court should consider a difficulty of questions and the time
and effort expended in this case. In this regard, tlie attorney's fee will be fixed and
shall not be exceededing 30% of the benefit generated from the litigation which the
plaintiff and class members are entitled to obtain".
Due to the fact that, in the Class action proceeding, the exact number
of class members and also the exact calculation of damages for each class members
are hardly to be proven at the time of filing. As a consequence, a principle of
calculating a plaintiff attorney's fee based on proportion generated from the result of
litigation is then recognized by the aforesaid law pursuant to the uncertainty of the
contingency fee.
Most importantly, since the Attorney's Act B.E. 2528 does not
prohibit the attorney to entering into contingency fee agreement together with Section
222/37 of the Civil Procedure Code which empowers the court to specify the
attorney's fee in a form of contingent fee, then the attorney should be permitted to
134

Anan Chaynuk, "Legal Problems of the Collection of Retaining Fee from
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collect contingency fee as a professional fee similar to the norms ruled by the court of
Australia and the court of Canada as aforesaid. Hence, if the attorney is able to
undertake the representation on a contingency basis, it will provide an influential
motivation to the attorney to work on the Class action cases and at the same time it
will ultimately promote access to justice for injured persons which is always the main
purpose of the Class action proceeding. The court should only play a role as an
inspector to consider whether such litigation funding agreement is contrary to public
policy or not.

4.3.2 Public litigation Funding
There are two public litigation funding organizations for class action in
Canada. The Canadian of Quebec ("Quebec") and Ontario constitute special fund to
overcome the lack of fund in order to conduct the class action proceeding. The
function of these two entities will be analyzed further below;

1. Quebec
The Fonds D'Aide aux Recours Collectifs (the "Fonds") provides
financial assistance for the court fee and disbursement to the Representative Plaintiff
in the Class action proceeding. The Fonds is a juristic person. It is individually out of
the other legal aid that made the Fonds could undertake its work easily. In determining
whether to provide funding, the Fonds will conduct preliminary assessment on the
merit of case, financial condition of the Representative Plaintiff and knowable class
members and potentiality of the case. The basic criteria in considering whether to
provide funding of the Fonds is similar to the rule of the Justice Fund in Thailand but
unlike the Justice Fund, the Fonds give its attention on the potentiality of the case as a
priority concern.
The function of the Fonds is not the same as another legal aid or the
Justice Fund in Thailand because the law governing the Fonds authorizes it to levy 210% from the award amount of the successful case whether or not funding have been
granted. Additionally, the Fonds is able to use such amount to make a profit for the
purpose of maintenance and increasing the revenue for helping other class action in
the future.
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Moreover, the Fonds also guarantee to the defendant that if the
adverse cost is made against the Representative Plaintiff and the Representative
Plaintiff has no ability to make a repayment, the defendant may apply to the Fonds
asking for the payment of the award. After the Fonds paid out that adverse cost, the
Fonds will be subrogated the defendant's right against the Representative Plaintiff.
The aforesaid main function of the Fonds clearly demonstrates that
the Fonds is the effective entity in solving the financial burden of the Representative
Pliantiff. It is also available to the whole cost of class action rather than the scope of
funding as specified in Clause 6 of the Regulation of Ministry of Justice on Justice
Fund B.E. 2553 in Thailand. Therefore, the Fonds has been one of the most attractive
method of supporting the Class action proceedings which should be incorporated into
further discussion on the alternative solutions for the problem concerning cost of the
Class action proceeding in Thailand.

2. Ontario
The public funding is also avialable in Ontario. Ontario eatablished
the Class Proceeding Fund (the "Fund") under the Law Society Amendment Act. The
general function of the Fund is quite different from the Fonds in Quebec but the Fund
does assist only the cost or disbursement, excluding court fee. Furthermore, if the
Class action proceeding delivers favorable result, then the Fund will receive the
following amounts (a) the disbursements which it has previously paid out and (b) 10%
of net proceeds after all cost has been deducted in every assisted successful case 135. On
the other hand, if the outcome is in favor of defendant, the Fund will responsible for
the adverse cost instead of plaintiff.
From the characteristic of those two class action funding entity, there
are some advantages and disadvantages of each function which. It could be seen that
the function of the Fonds in Quebec has more innovative than the function of the Fund
in Ontario. The difference of them can be summarized as follows;

135
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First, in Ontario, there is an only disbursement without any funding
for legal fees, unlike Quebec, which makes the Fund in Ontario has less attractive to
the class counsel.
Secondly, the levy that the Fund could receive are the amount of the
disbursements which it has previously paid out plus 10% of the award or settlement
while the levy of the Fonds are more flexible according to 2-10%. Hence, the levy on
the same proportion, 10%, may be too high.
Lastly, the levy of the Fund could be done only where the Fund
provided assistance, while the Fonds in Quebe' has levy in every class action
regardless of whether the Fonds has provided financial assistance or not.
However, the Fund in Ontario also has the advantage that the
Representative Plaintiff who obtain funding will be protected from the adverse cost
because the Fund will pay such adverse on behalf of him. Unlike Quebec, in case that
the Representative Plaintiff is unable to pay costs, the defendant could apply for the
payment to the Fonds. Once the Fonds has duly advanced such cost, the Fonds is
entitled to reimburse from the Representative Plaintiff or to retain the right to pursue
him. 136

4.4 The Alternative Solutions for the Problem concern on Cost of
Litigation with respect to the Class Action Proceeding
Due to substantial cost of the Class action proceeding and the current legal aids
in Thailand, both an exemption of court's fee and the Justice Fund, which are still
inappropriate or do not cover for all costs in class action, it is a high time to find the
proper method to solve the problem of access to justice in the Class action proceeding
in Thailand. Litigation funding is one of the most attractive methods at the moment
that can overcome this problem. In my opinion, there are 3 possibilities of the litigation
funding which can be applied in Thailand as follows;
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4.4.1 Extension of the legal aid in the Justice Fund
Justice Fund is an existing legal aid scheme in Thailand that basically
close the funding in the ordinary case. Therefore, the legislation of the Justice Fund is
required to be changed the individual-based eligibility criteria by adding a legal aid in
class action case into the scope of Justice Fund in clause 6 of the Regulation of
Ministry of Justice on Justice Fund B.E.2553. This amendment shall make the Justice
Fund to be a public legal fund aid for all types of cases. For the sake of analysis, I
have done research about the advantages and disadvantages of the extension of the
legal aid in the Justice Fund which will be further explained hereafter,
The advantage of extension class action scheme to Justice Fund
1.

By amending the scope of fund in the Justice Fund Act B.E.2558 and

the Procedure of Ministry of Justice Fund B.E.2553 are much easier than drafting a
new law for a new entity because they consume the fewer procedure and shorter time.
2.

There is no need for the personnel recruitment.

The disadvantage of extension class action scheme to Justice Fund
1.

The personnels of Jusice Fund may not be an expert in the area of

class action proceeding due to its complexity.
2.

The larger sum of seed money from the government is required due

to the substantial cost of class action proceeding.
3.

The function of Justice Fund which finance without any sharing in

the outcome of the case and the substantial cost of class action proceeding could affect
the sustainability of Justice Fund.

4.4.2 Establishing the Class Actions Fund
Another way to solve these problems could be done by establishing a
special public organization for supporting class actions which shall be called "Class
Action Fund Bureau". Class Action Fund Bureau should be in the form of a juristic
person in order to facilitate its independent operation. Initial source of fund of the
Class Actions Fund Bureau comes from governmental grant. However, during the
operation, Class Actions Fund Bureau could levy a percentage of outcome from the
successful class which will become the revolving fund for other unsuccessful class. In
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this regard, the advantages and disadvantages of establishing a new Class Action Fund
in Thailand could be summarized hereafter,
The advantages of establishing a new Class Actions Fund
1.

Having an independent and flexible operation;

2.

Being able to assist all class litigants not only those who were

i mpoverished as under the Justice Fund scheme.
3.

The personnels of the Class Actions Fund are well versed in the area

of class action proceeding
4.

The share in successful case or contingent fee that the Class Action

Fund shall receive from the case can be a revenue in order to support other class
actions and it can maintain the Class Action Fund Bureau to be a self-finance and
sustainable organization in order to promote the access to justice to class action
proceeding.
The disadvantages of establishing a new Class Actions Fund
1.

A new law is required in order to establish Class Action Fund; and

this will consume a substantial time and budget
2.

A government subsidy needs to create a statutory body; the Bureau

and recruit new personnel.

4.4.3 Recognition of the Commercial Litigation Funding in Thailand
Apart from the mentioned forms of public funding, litigation funding can
be in a form of the Commercial Litigation Funding operated by the private sector.
Whereas the operation of the Commercial Litigation Funding has capability to
i mprove access to justice to a broad range of commercial case not just only the public
interest case. However, the main objective of the Commercial Litigation Funding
apparently aims to generate profit in every possible way. As such, it could invoke the
funder to exploit in other's' litigation. Therefore, to recognise the commercial
litigation funding in Thailand, the new law is required to be enacted in order to
regulate the operation of the funders.
The advantages to have Commercial Litigation Funding in Thailand
1.

There is no need for a government subsidy like the two options

mentioned above because the source of fund comes from the private sector
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2.

It is open to all type of class act; pn applicants and unlike the public

funding the consideration of the public interest is not required
3.

It assists the government to improve access to justice in Thailand

4.

It emphasizes and encourages the principal of freedom of contract

However, to recognize commercial litigation funding in Thailand also
has drawbacks as follow;
1.

Presently, the judgment still concern on the agreement of third party

or unrelated person to involve in other's lawsuit in Thailand is prohibited. This
agreement is a void agreement which is not enforceable by law because the objective
of this agreement is contrary to public policy according to section 150 of the Civil and
Commercial Code.
2.

Commercial litigation funding mostly pay attention to lucrative huge

commercial case. Therefore, some cases that do not call for compensation like
administrative case often could not obtain the financing from a commercial litigation
funding.
3.

The real purpose of commercial litigation funding is to make profit

that can cause a conflict of interest between funder and his client.
4.

It cost for the government to spend both time and money to prepare a

law to regulate the operation of commercial litigation funding.
Based on the advantages and disadvantages of three methods of litigation
funding mentioned above, it could be seen that the Commercial Litigation Funding
might be preferable among those three methods due to its functions is more likely to
improve an access to justice since it provides funding to a broad range of class action
cases than the public sector is able to do. Moreover the courts in Canada and Australia
have recognized the Commercial Litigation Funding. The court ruled that the litigation
funding agreement was not in itself contrary to the public policy. In considering
whether such litigation funding agreement is contrary to public policy or it is already a
fair agreement, the terms and conditions of the agreement should be taken into account
on a case by case basis.
Additionally, in Thailand, the Doctrine of freedom of contract has long
been recognized under the Civil and Commercial Code which allows the contracting
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parties to freely establish the terms and conditions in their agreement as they desires I37
which will reflects the true intentions of the contacting parties. With respect to this
doctrine, a person has freedom to select his party, freedom to define purpose of
contract, freedom to determine scope of contract and the form of contract. However,
the Doctrine of freedom of contract allows the contracting parties to freely desire their
agreement without government interference, such agreement may be restricted by the
public policy. 138
At the present time, Thai court still prohibits any person who is
unaffiliated with litigation to get involved in another's lawsuit with a return of share in
the outcome according to the foregoing Supreme Court Decision No.510/2486 and No.
3331/2556.
In the event that the conduct of litigation funding business is accepted in
Thailand, even though such business has potential to increase access to justice which
is the core concept of the Class action proceeding, it still has a tendency to lead the
exploitation of funder since the funder aims to get as much profit as possible. For
example; funder may take control over a litigation funding agreement with a
substantial proportions of contingent fee charge; funder may inappropriately stir up
litigation, while the class members never had any intention to pursue the litigation
before. All of these could encourage people to bring the case to the court which
resulting in congested docket.
On the other hand, a commercial litigation funding is a business that
might have an effect to a large group of people, consequently the new regulation or
code of conduct to control the operation of commercial litigation funding is required
due to safe guard the public order. The regulation need to constitute to assure the
applicant that the funder is the entity that meet the high quality standard to operate the
litigation funding scheme. The regulation should set out the standard and best practice,
which all funders must abide for instant the standard for the capital adequacy of
funders, the role of funder, and the specific circumstance that the funder may be
137
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allowed to withdraw from the case. This will provides transparency to claimants and
their solicitors. There is the Code of conduct concerning on litigation funding in the
United Kingdom which the members of the Association of Litigation Funders in the
UK have adopted and undertake to comply with it. If Thailand would like to draft this
regulation, the Code of conduct of the UK can be a good role model that the drafter
can revise and apply to the nature of a society of Thailand.
Each of the litigation funding method discussed above indicates the
difficulties in choosing the most suitable method for the Class action proceeding. It is
unavoidable to discuss whether the Justice Fund needs to expansion of scope of
financial assistance to Class action proceeding or to establish Class Action Fund
Bureau, or to introduce a brand new method like the Commercial Litigation Funding.
From my point of view, this method would be most effective if it is operated as
independent governmental bureau which the class's interest will be better protected as
it is not a for-profit entity.
Having taken all these difficulties into consideration, I propose that the
establishment of Class Action Fund would be the most suitable method for litigation
funding in Thailand since the Class Action Fund will be operated by the public sector
which genuinely promotes access to justice and also aims to serve public interest with
no commercial purpose. Apart from the foregoing reason, the Class Action Funding
Bureau will also provide financial assistance to any case even in public law cases such
as administrative cases, constitutional cases or other relevant cases which the award
generated from the litigation is likely to be low or unlikely to get while the
Commercial Litigation Funding would not provide any financial assistance to such
cases since it foreseeable that the outcome could not generate a sufficient return.
As for the extension of legal aid in Justice Fund, although, extending the
scope of the Justice Fund is more convenient to solve by amending the condition of
funding which certainly consume less time and cost compared to enacting a new law
to establish a new Class Action Fund Bureau. Besides it does not need to recruit new
personnel since there are current personnel operating the Justice Fund. Nevertheless,
class action has its unique character entirely different from the ordinary civil case
particularly the characteristic of the class and the consumption of substantial cost
during the Class action proceeding. Hence, if the financial assistance method of
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assisting the Class action proceeding is separated from the Justice Fund by
establishing the Class Action Fund (the "CAF") Bureau, it would help in its operation
to be more flexible, effective and independent and the personnel of the CAF Bureau
will focus on particular type of case which make them become expertise in the area of
certain Class action proceeding.
Moreover, the current income of the Justice Fund mostly comes from the
funding by the government. If the Justice Fund is applied to the Class action
proceeding, the Class action proceeding will take up a substantial amount of funds in
the Justice Fund since the Class action proceeding has a tendency to generate a
substantial cost which may cause the Justice Fund to become unable to finance other
cases. Unlike the Justice Fund, the CAF Bureau has an ability to be self-funding other
than the funding from the government. Although an initial government grant would be
required to establish the CAF, but during its operation, the CAF Bureau is entitled to
obtain a return as a share in benefit generated from the successful case. This function
of the CAF Bureau will reduce an excess burden on government grant and it will make
the CAF Bureau to become a sustainable public funder, in assisting other class action
cases.
Due to the fact that the Fonds, the CAF in Quebec, is very vibrant entity
and very successful in Quebec and it appears that Quebec has a civil law system
similar to the legal system of Thailand. In order to establish a new CAF in Thailand,
the function of the Fonds as prominent litigation funding model could be adapted to be
applied by the CAF in Thailand by revising and improving it to suit society of
Thailand.
I propose that financial assistance provision of the CAF of Thailand
should provide both disbursement and also court fee. Prior to providing financial
assistance, the CAF should consider the merit of case, potentiality of the case and
financial capability of the class for determining the extent of the financial assistance.
In constituting litigation funding agreement, each class will has its own terms and
conditions. After the litigation funding agreement has been duly executed, the
notification of the terms and conditions of the litigation funding agreement is required
to deliver to all class members. Class member who does not want to be bound by such
agreement shall have the right to opt-out of the proceeding.
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The litigation funding agreement should authorize the CAF Bureau to get
the return from the assisted class if the monetary award is made or settlement reached
in favor of the class. The amount of repayment to the CAF Bureau could be divided
into two sums 1) the cost that the CAF has previously paid out and 2) a share in the
benefit generated from the outcome (contingent fee).
In the event of unsuccessful case, the class shall be responsible for the
adverse cost according to Section 161 of the Civil Procedure Code. If the class could
not afford for that amount, the CAF Bureau will advance adverse cost to the defendant
and then the CAF Bureau will have the right of subrogation to call in the sum from the
class which the CAF Bureau has previously paid out. The concept of advancing
adverse cost aims to relief the Representative Plaintiff from the potential risk of an
adverse cost and at the same time also relief the successful defendant from the burden
of costs. However, the amount of disbursement and adverse cost stated in the litigation
funding agreement should be capped in order to maintain the fund of the CAF Bureau.
According to the foregoing reasons and recommendations, the operation
of the CAF Bureau would be a suitable method in solving the burden of cost in Class
action proceeding and increase an access to justice at the meanwhile.

Chapter 5
Conclusion and Recommendations

Based on the analysis of the rule in regard to class action which set out in Civil
Procedure Code, it could be seen that the law provides some financial burden on the
Representative Plaintiff which is a major barrier to access to justice procedure. The
problem and the suggestion shall be further narrated below

5.1 Conclusion
The function of the Class action proceeding aims to consolidate a large group
of people, who possess the same typical characteristics and interest, and suffer from
the same injury based on the same ground of facts and law, to file a single lawsuit
against the same defendant.
The Class action proceeding is established to reduce the costs of commencing
lawsuits and other administrative cost and to pre ent the possibility of inconsistent
judgment. Apart from the foregoing purposes, the Class action proceeding aims to
provide access to justice to the underprivileged persons or persons who have suffered
from minor damages.
After taking the principle of the Class action proceeding in Thailand into
consideration, the matter of cost in Class action proceeding is a critical issue which
may be a large obstacle to commence the Class action proceeding. Pursuant to the law,
it provides burden of cost in commencing the Class action proceeding on the
Representative Plaintiff which may cause an unfair treatment to the Representative
Plaintiff while the class members are immuned from such burden. As a consequence,
no one would volunteer to be in the shoe of Representative Plaintiff and the objective
of class action to promote access to justice will not be achieved as it should be.
Notwithstanding, such financial burdens are well recognized in foreign
countries, there is solution available to resolve this financial burden by using litigation
funding. After I have conducted research on the function of both public litigation
funding and private litigation funding (commercial litigation funding). It could be seen
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that the public litigation funding and commercial litigation funding share the same
function in providing financial assistance which both are entitled to receive share in
benefit generated from the outcome. On the other hand, there is a slight difference in
their objective since the commercial litigation funding aims to make a significant
profit from the litigation while the public litigation funding does not. For the
international trend, the court had been recognizing the funding of litigation funding
company. It could be seen from the decision of Mobil Oil v Trendlen case (2005) and
Dugal v Manulife Financial Corporation case (2011) which the court held that
litigation funding agreement constituted by the commercial litigation funding was not
in itself a champertous agreement and also not contrary to the public policy if it
contains fair terms and conditions.
However, Thai court still affirms that the involvement of a unaffiliated third
party in other's lawsuit with a return of sharing in the benefit generated from the
outcome is illegal for the time being because the objective of the third party is deemed
exploitation by maintaining and encouraging someone to bring a weak or groundless
litigation to the court which is contrary to the public policy according to section 150 of
the Civil and Commercial Code.
In Thailand, there are two legal aids currently available namely the exemption
of court's fee and the Justice Fund of Thailand. To be granted an approval for
exemption of court's fee from the court, the court will consider only the financial
condition and asset of the plaintiff to tail that he is actually lack of fund to conduct the
lawsuit. Since only the court's fee will be waived, it is not advisable to apply this rule
to class action proceeding due to the fact that there are numerous of class members in
class which some of them do not face financial obstacle in class action. For those
aforesaid reasons, it is likely that an exemption of court's fee does not have enough
potentiality to support the Class action proceeding. As for the Justice Fund, it provides
financial assistance in a larger scope than an exemption of court's fee does. Justice
Fund is quite effective as a public legal aid entity.
The current function of the Justice Fund in Thailand is not suitable for the class
action proceeding due to the substantial cost and the complexity of class action
proceeding. The Justice Fund generally assists the cost of litigation but it does not
cover the adverse cost, which is one of the problems occurred from the class action
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law that impose burden of such cost solely on the Representative Plaintiff. Moreover,
the financing function of the Justice Fund is usually in a term of free of charge system.
Justice Fund could get the money back in the successful case if the court grant such
advanced cost in the judgment. It appeared that the function of Justice Fund is not
capable of self-financing. The governmental seed is the resource to maintain its
existence. Therefore, the Justice Fund is unable to provide suitable solution for the
Class action proceeding.

5.2 Recommendation
This is a proper time to develope a legal aid for the Class action of proceed in
Thailand. There are three methods to be proposed at this stage as follow;
1.

Extending the scope of Justice Fund to cover cost in class actions
The extension of the scope of Justice Fund could be done by adding a

financial assistance in class action case into the scope of Justice Fund in clause 6 of
the Regulation of Ministry of Justice Fund B.E.2553 and Justice Fund Act B.E.2558.
It is an easy method that take a few cost and time rather than establishing a new law
and entity. However, not all class members are impoverishing person. The function of
financing with a free of charge of the Justice Fund should be changed because this
function could not make the Justice Fund to be

a

self-finance organization. As the

governmental seed is the main resource to maintain its existence, then the larger sum
of government revenue will be required according to the substantial cost of the class
action proceeding. Therefore, it should be a special financial function for the class
action that enables the Justice Fund to levy a return of share in a successful class case.
This will result in a sustainability of the Justice Fund.
2.

Establishing a new public funding entity which is a special legal assistance

for class action so called " Class Action Fund Bureau"
The establishing a special organization for supporting class action could be
done by enact a new law in order to institute a new entity name Class Action Bureau.
This method will consume a substantial time and budget but the operation of CAF
Bureau will be independent and flexible. However, all class litigants not only those
who were impoverished like the criteria in Justice Fund will obtain assistance.
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3. Recognition of commercial litigation funding in Thailand
Recognition of commercial litigation funding can be done by the approval
of litigation funding agreement of the Thai court. Commercial litigation funding could
help the government to promote access to justice without the needs of government
subsidy like the public legal aid do. However, the main purpose of the commercial
litigation funding is to generate profit. This may lead an exploitation of the funder and
cause a conflict of interest between funder and applicant. Therefore, a new law or code
of conduct, like the code of conduct in the United Kingdom, in order 'to set out the
standard and best practice of the commercial litigation funding is required.
From my point of view, the essential mission of the state to taking care of
people in accordance with public policy and to promoting access to justice on the
principle that process of justice should be available to every people equally. Class
action is the type of case that directly affect many people and if the problem of
funding litigation is not fixed by then, the impact will be surely on the government
which shall probably take a step to take care of the sufferers. Therefore, litigation
funding for the Class action proceeding should be operated by the public sector or
government.
I think the establishing of CAF Bureau is the best solution. I would like to
purpose that Thailand should constitute the CAF Bureau as a particular entity for the
Class actions proceeding to provide financial assistance for costs or disbursement and
indemnification in respect of adverse costs order. Its function helps not only the
Representative Plaintiff but also assure the defendant that he or she will obtain the
adverse cost from the Class Action Fund if the Representative Plaintiff fails to do so.
The CAF Bureau should manage by the court of justice depend on the
Ministry of Justice. The executive of the CAF Bureau shall be the president of the
Supreme Court, attorney general, the judges of civil court and the selected person from
the lawyers council of Thailand and legal execution department etc. Any types of class
action cases according to section 222/8 of the civil procedure code are eligible for
CAF. The essential element to derive the financial assistance from CAF is the merit of
the case, the lack of fund of the representative plaintiff, opportunity to win the case
and the legal team of the case etc.
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At the early stage of establishment, it may require initial funding from the
government but in the long term operation of the CAF, the CAF Bureau should be able
to become a self-financing without funding from government since the Class action
proceeding has a tendency to generate a substantial cost. Therefore, in return for the
supporting, the CAF Bureau should be entitled to receive a percentage shared in
benefit generated from the successful of litigation at the mutual agreed rate. As for the
adverse cost, if the Representative Plaintiff could not make a repayment, the CAF
Bureau will advance such adverse costs to the defendant and the CAF Bureau will
subrogate the right to claim such amount from the Representative Plaintiff. However,
such adverse cost should be capped at a reasonable amount in order to prevent any
extreme difficulty in maintaining the fund that may occurred in the event of an
unsuccessful case. In sum, this let the CAF Bureau become a sustainable legal aid
organization.
Although this change would be another challenging approach toward legal
system in Thailand, the matter of cost in the Class action proceeding will be a crucial
issue in a near future. Sooner or later, it is necessary to find a suitable funding model
for the Class action for proceeding even it would take some time to properly establish
a suitable funding model in Thailand. And the relevant Thai governmental agencies
should take a close look on this matter.
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