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ABSTRACT
This study on income tax of debentures or bonds has purpose to identify problems
relating to tax imposition on debt instruments and to find approaches to resolve the
problems. In this study the US laws are compared as there are substantial trading volumes
on debentures or bonds and their tax system are appropriate and fair to tax payers.

This study finds that, tax payers have encountered various problems and obstacles of
tax imposition on debentures or bonds and practical problems resulting from legal
interpretation. In addition, it has obstrncted the development of Thailand's debt
instruments market. At the present date, there have been several attempts to resolve
the problems by amending some provision of relevant laws and regulations for
clearness and fairness. However, there are still some practical problems arisen.

This study not only examines and surveys the problem but also recommends the ways
to improve tax measure which should be equivalent. And reviewing Thai Revenue
Code is for any proper amendment.
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Chapter 1
Introduction

1.1 Background and General Statement of the Problems

Nowadays, the proceeding of business, a company can raise the fund in alternative ways.
The management divisions need to choose a source of fund that has the least disadvantages
to the company.

Invention of financial instruments is still happened anywhere and anytime because of
the economic necessary, effective competition and so on. Whenever, the fluctuation of
financial market is still happened, the innovation will be happened likewise.

Debt instruments are one of the borrowing ways of a company. Debt instruments are a
way for markets and participants to easily transfer the ownership of debt obligations from
one party to another. Debt obligation transferability increases liquidity and gives creditors
a means of trading debt obligations on the market. Without debt instruments acting as a
means to facilitate trading, debt is an obligation from one party to another. When a debt
instrument is used as a medium to facilitate debt trading, debt obligations can be moved
from one party to another quickly and efficiently.'

Taxation is involved with all kinds of financial instruments. Therefore, it is also involved
with debt instruments. The principle law for business taxation in Thailand is the Revenue
Code. There have four main fonns of taxation are imposed under the Revenue Code,
namely income tax, value added tax, specific business tax and stamp duty. In accordance
with Code, there are two types of tax payer for income tax purpose; Personal Income Tax
and Corporate Income Tax. However, issuing the debentures are not popular, the structure
of Thai Revenue Code on tax has not promoted the development of the debt instruments
market in Thailand as much as possible because of several reasons. There is lacking of
1

"Debt Instrument," in http://www.investopedia.com/terms/d/debtinstrument.asp,
Access date June 8, 2006.

2
benclunark, ordering the rights of claim on each debenture or publicizing the knowledge
of new debentures to investors.

For the reason and necessary to develop Thai debt instnunents are debentures have an
essential role in financial market of country. The business organizations have more
interested in raising fund via debentures because they gain the benefit from spread of
bank loan. Furthennore, they help the interest rate steadily because debt market gets
along with both financial market and capital market. The development of debentures
market is needed. Finally a financial structure should be improved efficiently.

2

Consequently, debentures are the financial tools that are accepted popularly now on.

1.2 Hypothesis of the Research
The structure of the Thai Revenue Code on income tax has not promoted the
development of debentures market in Thailand. Tax measure on each type of debenture
should be equivalent. Relevant laws and legislations should be reviewed and amended for
clearness and fairness. Also they should be adapted clearer to induce both Thai and
foreign investors.

1.3 Objectives of the Research

*

1. TIUs research paper aims to study rules or methods on imposition on
debentures practically under the Thai Revenue Code.
2. TIUs research paper aims to compare the Thai Revenue Code principle and the
Internal Revenue Code of the United States of America.
3. To enable to analyze and know practical problems on debentures income
taxation.
4. To recommend the way to improve the tax system on fairness and the
practicality.

2

Nuttapol Chavalitchewan, "Evolution and revolution of debt instruments",
Seminar document of IFCT, 1992 p. 4.

3

1.4 Research Methodology

This research paper will analyze and research by the method of documentary research.

It will relate infonnation in cases in Thailand and the United States of America. This
information gathers from text book, article, journal, thesis, internet and expert person.
Jn addition, this research studies on The Revenue Code, The Royal Decree,
Ministerial Regulations, Director- General Notifications, Department Regulations,
Board of Taxation's Rulings, Department Instruction (Pow) and Rulings.

t.5 Scope of the Research

~\ "

Eff S / 'f

This research paper has focused on the income tax on debentures and compared with
the Internal Revenue Code of 1939 of the United States of America in accordance
with Revenue structure of Thailand.

1.6 Expectation of the Research

.,_..

-

1. To know about the principle of Thai collecting income tax on debentures.
2. To know about the principle of U.S. collecting income tax on debentures.
3. To compare both advantages and disadvantages of the Thai principle and
the U .S. law.
4. Find out the way to improve the Thai tax system on imposition on income
tax on debentures.

Chapter 2
Characters of Debentures or Bonds
2.1 Definiti9n and Types of Debentures or Bonds
Debt Instruments mean the financial instruments that have enables the issuing party to
raise funds by promising to repay a lender in accordance with terms of a contract. Types
of debt instruments include notes, bonds, debentures, certificates, mortgages, leases or
other agreements between a lender and a borrower. 1

Debt instruments are a way for markets and participants to easily transfer the ownership
of debt obligations from one party to another. Debt obligation transferability increases
liquidity and gives creditors a means of trading debt obligations on the market. Without
debt instruments acting as a means to facilitate trading, debt is an obligation from one
party to another. When a debt instrument is used as a medium to facilitate debt trading,
debt obligations can be moved from one party to another quickly and efficiently.
Calling debt instruments has differed between Thailand and other countries. Generally,
foreign countries call "Bond" for secured bond and "Debenture" for unsecured bond.
However, in Thailand, debt instruments that issue by government or government institutes
are called "Bond", debt instruments, issuing by coiporation, are called "Debenture". 2

Debentures
Debentures are loans that are usually secured and are said to have either fixed or floating
charges with them.
A secured debenture is one that is specifically tied to the financing of a particular asset
such as a building or a machine. Then, just like a mortgage for a private house, the
1

Debt Instrument, in http://www.investopedia.com/tenns/d/debtinstrument.asp,
Access date June 8, 2006.
2
Reliability of Debentures, in http://www.thaibond.com/bond tutor/ruticle/9
credit rating.pdf, Access date July 22, 2006.

5

debenture holder has a legal interest in that asset and the company cannot dispose of it
unless the debenture holder agrees. If the debenture is for land and/or buildings it can be
called a mortgage debenture.

Debenture holders have the right to receive their interest payments before any dividend is
payable to shareholders and, most importantly, even if a company makes a loss, it still has
to pay its interest charges.

If the business fails, the debenture holders will be preferential creditors and will be entitled

to the repayment of some or all of their money before the shareholders receive anything.3

The key risks of debentures are that the company will go out of business and you will lose
your investment, and that interest rates will rise and you will lose if you have to sell on
the open market. Debentures are generally more risky than government bonds.
Companies can only stay in business as long as they are profitable, while governments
have a ready source of funds through taxes. If the company's credit rating worsens after
you buy a bond, you might lose money if you sell. Investors will want to pay less for your
bond to compensate for the extra risk they have to take.
Since they are riskier, debentures often pay higher returns than government bonds. Th.is is
often attractive to people who need to live on income from their investments. However, it
is a good idea not to put all your money in higher yielding debentures because of the
higher risk that you will lose your money. If interest rates are dropping, you can make a
profit by selling your bond in addition to being paid interest. Convertible bonds - those
that can be changed for a set number of company shares -- can rise sharply in value if the
stock price rises high enough.
In addition to general qualifications, the securities must also have the following specific
qualifications:

3

Source ofFinance, Debenture, in http://www.bized.eo.uk/leam/accounting/financiaV
sources/debentures.html, Access date October 15, 2006.

6

Qualifications of Debentures and Convertible Debentures:4
1) Have been granted approval for public offering by the SEC or issued only for a

portion of right offering;
2) Have no less than 50 holders on the application filing date;
Debenture or bond compositions can be classified as follow;
1. Par value or face value is a principal or amount that is assigned to a security

when representing the value contributed for each share in cash or goods that a
borrower has a payment obligation to debentures holder on maturity date.
2. Coupon rate means an issuer has an obligation to pay interest rate on
maturity date for debentures life. Such interest rate can be either fixed rate or
floating rate.
3. Coupon frequency or coupon payment is a fixed period of time for coupon
rate payment, mostly pay in every six months.
4. Maturity Date means the date on which the principal amount of debentures

becomes due and is repaid to the investor and interest payments stop. It is also
the termination or due date on which an installment loan must be paid in full. 5
5. Redemption means the return of an investor's principal in a security, such as
a stock, bond, debt instrument, or mutual fund.
6. Issue name is a legal entity that develops registers and sells securities for tl1e
purpose of financing its operations. Issuers may be domestic or foreign
governments, corporations or investment trusts. Issuers are legally responsible
for the obligations of the issue and for reporting fmancial conditions, material
developments and any other operational activities as required by the
regulations of their jurisdictions. The most common types of securities

4

Listing Manual for preferred shares, debentures, convertible debentures and
Warrants, in http://www.set.or.th/en/education/infoserv/files/noncs manual eng. doc,
Access date October 11, 2006.
5
Maturity Date, in http://www.investopedia.com/terms/m/maturitydate.asp,
Access date July 9, 2006.

7

issued are common and preferred stocks, bonds, notes, debentures, bills
and derivatives. 6
7. Issue price is the price at which a security first trades upon the opening of an
exchange on a given trading day that can be full or partial payment.
8. Covenants mean a promise in an indenture, or any other formal debt
agreement, that certain activities will or will not be carried out. The purpose
of a covenant is to give the lender more security. Covenants can cover
everything from minimum dividend payments to levels that must be
maintained in working capital.
Types of Bonds or Debentures7

Bonds or debentures issued in Thailand can be divided into two major components:
government and corporate debt securities. The market is dominated by Government debt
securities, which currently account for approximately 85 % of total market outstanding.
1. Government Debt Securities consist of four major types;
1.1

Treasury Bills (f-Bills) are short-term debt instruments with

maturity less than 1 year. The bills are sold on a discount basis.

1.2

Government bonds are medium to long-term debt instruments

issued by the Ministry of Finance. They are consist of three types;
Investment bonds (IB), Loan bonds (LB) and Saving bonds (SB).
While IB has not been issued since 1991 and there are only few
issues remaining, LB captures the majority of the market as they
are issued for financing budget deficit. SB is issued to provide
households with alternative source of saving.
1.3

Bank

of Thailand

(BOT)

bonds,

Financial

Institution

Development Fund (FIDF) Bonds and Property Loan Management
6

Issuer, in http://www.investopedia.com/terms/i/issuer.asp, Access date July 9, 2006.
Trading Debt Instrument, in http://www.thaibma.or.th/convention//regulartrade n.
html, Access date July 22, 2006.
7

8

Organization (PLMO) bonds are issued by the central bank, the
FIDF and The PLMO respectively. These bonds are no longer
issued and there are only few remaining issues.

1.4

State Owned Enterprise (SOE) bonds are medium to long-term

debt instruments issued by State Owned Enterprises. This can be
categorized into 2 types; secured and unsecured by the Ministry of
Finance (MOF) of which the secured bonds account for 86% of
total. However, there are restrictions on the government to provide
debt guarantee for not exceeding I0 % of total budget expenditure.
Only MOF- secured bonds are eligible for liquidity reserve
requirement, as same as government bonds.

2. Corporate Debt Securities

The corporate sector began to issue debentures in 1992 after the enactment of the
SEC Act that has eased criteria for the issuance of debentures. Structures of
debentures include Straight, Floating Rate Notes (FRN), Amortizing and
Convertible. The debentures with more varying features are increasingly issued in
recent years.

2.2 Advantages and Disadvantages of Raising Fund by Debt Instruments

There have many purposes of raising fund by debt instruments. Issuer usually uses debt
instruments as a tool to raise fund which has lower cost than lending from the financial
institutes. Issuing debt instruments helps the corporation to reduce its payment of interest
because it has a disintermediation process between borrower and lender. In the past this
procedure had to merely perform through the financial institutes so interest rate will be
lower. In particularly, in case of the fluctuation of interest, the issuer can plan financial
budget accurately. In according to the outcome of issuing debt instruments do not dilute
the net profit of issuer or corporation, the debt instruments holders are not the shareholder
but they are the creditors of the issuer instead.

9

The securities of a newcomer company do not renowned and reliable to the public
therefore issuing equity instruments are too risky. The obvious example of raising fund
via debt instrument is issuing convertible debenture because it can raise the fund surely
and the issuer can gain the capital immediately. This is a rapidly evolving area of the SEC
regulations but the current position is that SEC approval is almost always needed in the
case an issue of debentures.

2.3 Methods of Issuing and Trading Debt Instruments
2.3.1

Issuing Process of Debt Instruments in Primary Market

Government Bonds: Government bonds will be issued by Ministry of Finance,
which is organized by the central bank as underwriter. There have two methods to
distribute to public as follow;·
1) issued through auction process, or

2) issued through underwriter:
- Underwriter Competitive Bidding or
- Negotiated Underwriting
The methods which will be used, depends on types of debt instruments such as
State Owned Enterprise (SOE) bonds, the issuance and auctions are managed by
the Public Debt Management Office (PDMO).

':Jt:.:
"'-~V

Corporate Debentures: There are two methods for issuing debentures in primary
market that are;
1) Private Placement
A private placement is a direct offering of securities to a limited number of
sophisticated institutional investors or the sale of securities to a relatively
small number of investors. Investors involved in private placements are
usually large banks, mutual funds, insurance companies, and pension funds.
Securities issued as private placements include debt, equity, and hybrid
securities.

10

2) Public Offering
A public offering is the first sale of a corporation's instruments to public
investors. The main purpose of PO is to raise fund for the corporation. It also
imposes heavy legal compliance and reporting requirements from SEC. In
PO, the issuer obtains the assistance of an underwriting firm, which helps it
determine what type of security to issue, best offering price and time to bring
it to market.
The term only refers to the first public issuance of a company's instruments;
any later public issuance of shares is referred to as a Secondary Market
Offering.

2.3.2

Trading process of debt instruments in secondary market

Government Bonds: Trading bonds in secondary market means to sell bonds

before maturity date. It increases liquidity for instrument holders. The stock
exchange of Thailand is one of bonds secondary markets which only support for
listed bonds. Also, Bank of Thailand might buy some series of bonds under the
specific rule. Some commercial banks and securities companies will act as dealer
to buy some government bonds in secondary market.

Corporate Debentures: For corporation, issuance is subject to the SEC's

approval. Approval is granted on 'issuer' basis, enabling issuers to offer bonds
several times in 1 year. Credit ratings are required for all bond offerings with the
exception applied to those offered ,to no more than I0 investors, or in the amount
not exceeding 100 million or to creditors for debt restructuring.8

All government debt securities and most corporate bonds are registered with the
Thai BMA (The Thai Bond Market Association). However, trading of bonds is
mostly conducted through telephone or on an over- the-counter basis. Dealers
(financial institutions holding debt securities license granted by the SEC) are
8

Trading Debt h1Stnunent. in http://www.thaibmaor.th/convention/regulartrade n.
html, Access date July 22, 2006.

TUE ASSTJMPTION UNIVERSITY J.-:n.nlARl
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required to report all bond transactions to Thai BMA. Thai BMA monitors
compiled and disseminate prices to the public at the end of day. Disseminated
prices by Thai BMA are used as market reference.
Investors in bond market are mainly institutions including banks, mutual funds,
provident funds, government pension fund and insurance companies.

i} li u1 I~

.
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2.4 Relevant institutions or organizations in debt instruments trading

2.4.1

Issuer

A legal entity that develops registers and sells securities for the purpose of
financing its operations. Issuers may be domestic or foreign governments,
corporations or

investment

trusts.

Issuers

are legally

responsible

for

the obligations of the issue and for reporting financial conditions, material
developments and any other operational activities as required by the regulations
of their jurisdictions. The most common types of securities issued are common
and preferred stocks, bonds, notes, debentures, bills and derivatives.9

2.4.2

Investor or Debt Instruments Holder

A person who invests in or purchases income-producing instruments, which can
be either domestic or foreign and can be either individual or juristic person or

financial institutes such as mutual fund, foundations, insurance company, pension
fund etc.

2.4.3

Broker

A bank or other entity matches two counterparties, executing orders to buy or sell
securities and making their profit from a commission on the trade.

9

Issuer, in http://www.investooedia.com/tenns/i/issuer.asp, Access date July 9, 2006.
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2.4.4

Dealer

An individual or finn will to buy or sell securities for their own account.

A dealer differs from an agent in that a dealer acts as a principal in a transaction.
That is, a dealer talces ownership of assets and is exposed to inventory risk, while
an agent only facilitates a transaction on behalf of a client.

2.4.5

Underwriter

A company or other entity administers the public issuance and distribution
of securities from a corporation or other issuing body. An underwriter works
closely with the issuing body to determine the offering price of the securities buys
them from the issuer and sells them to investors via the underwriter's distribution
network.
Underwriters generally receive underwriting fees from their issuing clients, but
they also usually earn profits when selling the underwritten shares to
investors. However, underwriters assume the responsibility of distributing a
securities issue to the public. If they can't sell all of the securities at the specified
offering price, they may be forced to sell the securities for less than they paid for
them, or retain the securities themselves. 10

A "securities underwriter" is "any person who underwrites all or part of the
securities from a company or owner of the securities for sale to public in return
for a fee or other remuneration either with or without any conditions."11 In
addition, the securities business mentioned above can be undertaken only after a
limited company or a public limited company or a financial institution established

10

Underwriter, in http://www.investopedia.com/terms/u/underwriter.asp, Access date
July 9, 2006.
11
Section 4 of the Securities and Exchange Act B.E. 2535

13

in accordance with other laws has obtained a license from the Minister of Finance
upon the SEC's recommendation. 12

2.4.6

Credit Rating Agency

The agency assess of the credit worthiness of individuals and corporations. It is
based upon the history of borrowing and repayment, as well as the availability of
assets and extent of liabilities. 13 Credit is important since individuals and
corporations with poor credit will have difficulty finding financing, and will most
likely have to pay more due to the risk of default. In Thailand there have two credit
rating companies, TRIS Rating Co.,Ltd and Fitch Ratings(Thailand) Limited.

2.4.7 Trustee

The word trustee (sometimes referred to as a cestui que trust in the formal legal
French) is a legal term that refers to a holder of property on behalf of some other
beneficiary. A trust can be set up either to benefit particular persons, or for any
charitable purposes (but not for non-charitable purposes). 14 In all cases, the trustee
may be a person or company, whether or not they are a prospective beneficiary.

In securities market, trustee acts as a third party custodian, holds securities under

a written agreement for a corporate client and buys and sells securities when
instructed. These services include securities safekeeping, and collection of
dividends and interest. For example, an indenture trustee is the agent of a bond
issuer who handles all the administrative aspects of a loan, including ensuring that
the borrower complies with the terms in the indenture.

12

Section 90 of the Securities and Exchange Act B.E. 2535
Credit Rating, in http://www.investopedia.com/terms/c/creditrating.asp, Access
date July 11 , 2006.
14
Trustee, in http://en.wikipedia.org/wiki/Trustee, Access date September 18, 2006.
13

14

In the aspect of British law and US law have already had Trust law in securities
market. The trustee is entrusted with the administration of the trust property, and
may be given additional discretionary powers to select benefits. There are statutes
in British law, the Companies Act 1985, and in US law, Trust Indenture Act 1939.
In both acts, to establish trustee is an agreement to carry out client's benefits.
In Thailand, we have not had any Trust law yet, still in the process of
consideration of cabinet 15, so it will not be described in this paper.

2.4.8

Financial Advisor

A person or company who responsible for providing advice to investors. Financial
advisor has duties to disclose the information of the prospectus and approval form
by using full of professional ethic.

2.4.9

The Securities and Exchange Commission (SEC)

The SEC performs the functions of the capital market supervisory agency with the
status of an independent state agency. The issuance of debt instruments has many
procedures involved with the SEC and must be approved by the SEC.

2.4.10 Secondary Market

A market on which an investor purchases an asset from another investor rather
than an issuing corporation. 16 The good examples are the New York Stock
Exchange, Stock Exchange of Thailand etc. Here all stock exchanges are part of
the secondary market, as investors buy securities from other investors.

15

The Status of Law Drafting, in htt.p://e-fpo.fpo.go.th/e-law/v1u~alJarn;it111iv~ad1:ad1~
011fi1n1yommmfftVllcm1;:,,e~nomm.1~edlumrhwmhru1mn asp, Access date September 19, 2006.
16
Secondary Market, in http://www.investopedia.com/terrns/s/ secondarymarke .asp,
Access date June 8, 2006.

Chapter 3
Income Taxation on Debentures
under Thai Law in Comparison with US Law
"Value of money with time concerning" is one of the important financial rules. This is to
describe the method to compute value of debt instruments. It is a relationship between
1

2
•

one baht in the present and in the future as we call "Present value" and "Future value"
It depends on interest rate and time period.

Calculation Value of Debentures

'"

Debentures that pay back constantly with specific interest rate, might be changed by the
market interest rate in each period. So the value of debentures is a result of present value
3

of expected capital gain in the future that is interest and face value. The fonnulation to
calculate the value of debentures has to concern with face value, life of instrument,
coupon rate, yield-to-maturity, trading price, coupon payment etc.

There have two methods to calculate debt instrument price:
I. Clean price method
This method is the way to calculate without accrued interest that indicates an
actual outcome.
2. Dirty price or Full price
1

"Present value or PV" means the amount that a future sum of money is worth
today given a specified rate of return.
2
"Future value or FV" means the value of an asset or cash at a specified date
in the future that is equivalent in value to a specified sum today. There are two ways
to calculate FV:
1) For an asset with simple annual interest: = Original Investment x
(!+(interest rate*number of years))
2) For an asset with interest compounded annually:= Original
Investment x ((1 +interest rate)*number of years)
3
The nominal value of a security was stated by the issuer. For stocks, it is the
original cost of the stock shown on the certificate. For bonds, it is the amount paid to
the holder at maturity (generally $1,000). Also known as "par value" or simply "par".

16

The trading price includes the clean price or debt instrument value plus
accrued interest. This is an easy method in payment system.

Sources of Debt Instruments Income

Before all else, we should understand a definition of "debt instruments income" for better
understanding of imposition income tax on debt instruments.

A definition of income has an important role in tax imposition. Such income will be used
to impose tax base because it measures capability on tax payment. Because of difference
of tax base, the scope of definition depends on laws or legislations of each country.

"Assessable income" covers income both in cash and in kind. Therefore, any benefits
provided by an employer or other persons, such as a rent-free house or the amount of tax
paid by the employer on behalf of the employee, are also treated as assessable income of
the employee for the purpose of tax collection.

Assessable income is divided into 8 categories as follows: 4
(1) income from personal services rendered to employers;

(2) income by virtue ofjobs, positions or services rendered;
(3) income from goodwill, copyright, franchise, other rights, annuity or income in

the nature of annual payments derived from a will or any other juristic Act or
judgment of the Court;
(4) income in the nature of dividends, interest on deposits with banks in Thailand,

shares of profits or other benefits from a juristic company, juristic
partnership, or mutual fund, payments received as a result of the reduction of
capital, a bonus, an increased capital holdings, gains from amalgamation,
acquisition or dissolution of juristic companies or partnerships, and gains
from transferring of shares or partnership holdings;

4

Personal Income Tax, in http://www.rd.go.th/publish/6045.0.htrnl, Access date
August 7, 2006.
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(5) income from letting out of property on hire and from breaches of installment
sales or hire-purchase contracts;
(6) income from liberal professions;
(7) income from construction and other contracts of work;
(8) income from business, commerce, agriculture, industry, transport or any other
activity not specified earlier.

Types of Income on Debt Instruments
Income on debt instruments can be classified into three types that are interest, discount (a
spread between par and offering price) and capital gain.

Interest

Raising fund by debt instruments, one of the yields is interest. Interest means a yield upon
investment by capital in the economics or the amount of money, the issuer has to pay as a
yield from using such money. It depends on two factors that are calculated percent rate
and loaning period. Therefore, the definition, in financial way, means an amount of
money that a borrower has an obligation to pay to lender by using money or other things
else of lender with a promise to pay back a full amount in the maturity date. On the other
hand, interest accwnulates economic power to any persons who gain that is why the
interest can be an income.

Discount

Issuing debt instrwnents, an issuer might not set a yield as interest but it can be a discount
or combine both interest and discount. Issuer calculates debt instrument value by
comparing with the market interest rate. As we have known, price of debt instruments is
the same as price of other goods that means it can be fluctuated depend on market
situation. Nomrnlly, coupon rate and price are turned round. If coupon rate is high, the
price is low but if coupon rate is low, the price is high by the reason of fixed coupon rate
on the instrument. However, even if debt instrwnents have face value, the trading does
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not always follow the face value. For example; a company's debentures have worth as
100 baths per debenture and interest rate as 10 percent. If interest rate increases to 15
percent, they have to be sold at the price below I00 baths otherwise, they can not be sold
out because of changing yield from I 0 to 15 percent. For this reason, such discount might
be increased economic power of buyer and can be concerned as assessable income under
The Revenue Code of Thailand.

However, if debt instrument holders do not want to hold instruments until maturity date,
the holders can sell those instruments with discount. Also, this discount can be concerned
as assessable income. This kind of trading totally occurs in the secondary market but in
the first example it usually occurs in the primary market. The discount can be occurred
when the instruments have yield in form of interest particularly.

Tax of discount in the primary market can be considered as assessable income in the
nature of interest on bonds, deposits, debentures, bills, loan whether with or without
securities, that part of loan interest subject to tax withholding under the law governing
petroleum income tax with remains after the deduction of the tax withheld under such
law, or the difference between the redemption value and the selling price of the bill or a
debt instrument issued by a juristic company and partnership or by any other juristic
person and sold for the first time at a price below its redemption value, including income
similar in nature to interest a gain or another consideration received from extending a loan
or from a claim on account of an obligation of all kinds of whether with or without
security. 5

And tax of discount in the secondary market can be considered as assessable income in
the nature of that part of the proceeds derived from transfer of partnership holdings,
shares, debentures, bonds or bills or debt instruments issued by a juristic company and
partnership or by any other juristic person, which exceeds the cost of investment.6

5

6

Section 40 (4) (a) of the Revenue code of Thailand
Section 40 (4) (g) of the Revenue code of Thailand
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However, there is an exemption that such discount might be considered as assessable
income following section 40 (4) (a).
In brief, "Giving discount" is a calculated way to decrease the future income into the
present value. It is just like seller calculates all yields from investment for buyer to know
immediately at the decision date. The difference between discount and interest is the
buyer will receive discount full amount at one time on the maturity date but the interest
will be paid installment at the fixed period of time such as six months to twelve months
etc. As if both interest and discount are yield from loaning so discount can be classified
into one kind of assessable income.

Profit or Capital Gain
Not only are debt instruments the evidence of claim of right in debt but also they can be
defined as property Section 138 of Civil and Commercial code.7 As we have seen in the
Supreme Court decision8 who ruled that the hire-purchase right and right of the customers
to receive the deposit money back from the depository or bank can be held as property.
Therefore, the right of claim of debt instruments means right of any person who can be an

*

owner and can dispose likewise the right of hire-purchase or right of the customer above,
the right of claim of debt instruments is property.
cl.

Shares can be held as property.9 To compare with the feature of shares, equity
instruments, buyers need to get the rights of claim that shareholders can ask for the issuer
in share trading. Also, buyers of debt instruments need to claim any rights that the debt
instruments holders can demand from the issuer. For this reason, debt instruments can be
defined as property vice versa.

7

"Property includes thing as well as incorporeal objects, susceptible of having
a value and of being appropriated."
8
Supreme Court decision No. 1502/2522
9
Supreme Court decision No. 1850/2531
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In addition; debt instruments have some more characteristics beyond other properties that
are the property to rotate the capital. Owners of debt instruments can earn any benefits
from debt instruments by investing and gain the profit from value added of the
instruments. This process can be called "profit from selling debt instruments". The value
that rises up from debt instruments also rises the economic power so that can be held as
assessable income.

Basically, yield from debt instruments is interest, discount, capital gain can be held as one
type of income. Therefore, considering

tax liability has to divide into two groups under

the Thai Revenue Code that are "Personal income tax" and "Corporate income tax".

3.1 Imposition of Thai Income Tax on Debt Instruments

3.1.1

Individual Income Tax

Interest
Interest income can be defined as the assessable income under section 40 (4) (a)
of the Revenue Code ofThailand. 10

Tax liability of interest on bills, debentures, convertible debentures will be
withheld tax at the rate 15 percent while the payer or issuer pays interest to the
instruments holder. At the end of a calendar year, any person who gets interest
income has liability to pay personal income tax but if such amount of income is
already deducted the withholding tax, such person has right to exclude such
income in tax calculation.
10

assessable income in the nature of interest on bonds, deposits, debentures,
bills, loan whether with or without securities, that part of loan interest subject to tax
withholding under the law governing petroleum income tax with remains after the
deduction of the tax withheld under such law, or the difference between the
redemption value and the selling price of the bill or a debt instrument issued by a
juristic company and partnership or by any other juristic person and sold for the first
time at a price below its redemption value, including income similar in nature to
interest a gain or another consideration received from extending a loan or from a
claim on account of an obligation of all kinds of whether with or without security.
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Interest income may, at the taxpayer's selection, be excluded from the
computation of personal income tax provided that a tax of 15 per cent is withheld
at source. However, the following forms of individual's interest income are
exempted from 15 per cent withholding tax; interest on bonds or debentures
issued by a government organization. 11 Because of the inflation crisis, at the
present, most of government bonds have no tax liability. So the government bond
holder has an exemption on personal income tax.
Who has a tax liability on interest from debt instruments has right to pay tax
separately at the rate of 15 percent under the Thai Revenue Code section 48 (3) or
include the interest with other assessable income in the tax calculation. Such kind
of income shall not make any deductions because it is an income from capital
gain without any works. Therefore, a taxpayer has to include the amount of
interest with other assessable income after making the actual deductions, and then
the allowances are granted. The net income or taxable income will be a basis in
personal income tax calculation.
The receiver of interest income, who is liable to pay marginal tax rate over 15
percent, can choose to pay tax at the rate of 15 percent instead. In addition, any
taxpayer is liable to pay tax lower such rate can include interest with other
incomes in the calculation. Taxpayer has choice to pay tax at the lower rate or
choose to pay in the progressive rate. For this reason, it motivates public to invest
more in the debt instruments.

Discount

Subject to the Revenue Code, discount income is an assessable income under
section 40 (4) (a). There is classified into two cases as follows;

11

Personal Income Tax, in http://www.rd.go.th/publish/6045.0.html, Access
date August 7, 2006.

22
1. Taxpayer who is the first instrument holder is liable on withholding tax at the

rate 15 percent. The issuer has duty to deduct such tax immediately.
2. Taxpayer who is the subsequent instrument holder has no tax liability because
the first instrument holder has already paid.
At the end of the year, taxpayer has to include discount income in tax calculation
but if it is deducted 15 percent of withholding tax, the taxpayer has right to not
include such discount in the calculation.

Capital Gain
Income in the nature of that part of the proceeds derived the transfer of
partnership holdings, shares, debentures, bonds or bills or debt instruments issued
by a juristic company or partnership or by any other juristic person, which
exceeds the cost of investment. 'This is a meaning of profit or capital gain subject
to section 40 (4) (g) of the Thai Revenue Code. It is a spread between par value
and sold price of debt instruments or capital asset or we can call as capital gains 12
or the added value of capital asset during the period of time. Basically, it is
monetary gain. 13 Besides, capital gain must only be the result of capital asset that
means it is not for selling, yet it is an asset for acquiring the benefit such as equity,
debt, building etc.

1 ti 'el

Capital asset can be classified into two types as follows;
1. Accrued Capital Gain
The added value of capital gain is while the holding period. Subject to the
Revenue Code Section 40 (4) (f), it is one kind of assessable income.
2. Realized Capital Gain
12

Subharat Kawatkul, Laws on Taxation 1unit5 (Bangkok: Sukhothaithammatiraj
University, 1984), p. 208.
13
Preeda Nakanuowatin, Economics on Taxation 1 (BKK: Ramkhumhaeng
University, 1986) cited in Sakrin Roarandsi, Problems on income tax imposition with stock
trading (Thammasat University, 1987), p. 167.
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The added value of capital gain is whenever to be sold or exchanged. It is an
assessable income under Section 40 (4) (g) or Section 40 (8) or a corporate
income calculation.
Tax liability of capital gain income on debt instruments is exempted in every
times of sell except in the case of the gain is from the yield in a fonn of discount.
There are some more rules to follow subject to Ministerial Regulation no. 126 14 •

Who has a tax liability on capital gain from debt instruments has right to pay tax
separately at the rate of 15 percent or include such income with other assessable
income in the tax calculation. Such kind of income shall not make any deductions
Therefore, a taxpayer has to include the amount of capital gain with other
assessable income after making the actual deductions, and then the allowances are
granted. The net income or taxable income will be a basis in personal income tax
calculation. It uses a cash basis 15 on the calculation.

3.1.2

Corporate Income Tax

The term ')uristic company or partnership" (hereinafter called "company") means
a limited company, a limited partnership or a registered ordinary partnership
incorporated under Thai or foreign law as well as an association and a foundation
engaged in business producing revenue. The tenn also includes any joint venture
and any trading or profit-seeking activity carried on by a foreign government or
its agency or by any other juristic body incorporated under a foreign law.
14

This Ministerial Regulation is amended by The Ministerial Regulation no.196
(B.E.2538) and no.223 (B.E.2542)
15
A major accounting method that recognizes revenues and expenses at the time
physical cash is actually received or paid out. This contrasts to the other major accounting
method, accrual accounting, which requires income to be recognized in a company's
books at the time the revenue is earned (but not necessarily received) and records
expenses when liabilities are incurred (but not necessarily paid for). When transactions
are recorded on a cash basis, they affect a company's books only once a completed
exchange of value has occurred; therefore, cash basis accounting is less accurate than
accrual accounting in the short tenn.
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Corporate income tax is levied on both Thai and foreign companies. A Thai
company means a company incorporated under the law of Thailand. Thai
company is subject to tax in Thailand on its worldwide net profit at the end of
each accounting period (12 months). A foreign company means a company
incorporated under foreign law. Generally, a foreign company is treated as
carrying on business in Thailand if it has an office, a branch or any other place of
business in Thailand or has an employee, agent, representative or go-between for
carrying on business in Thailand. A foreign company carrying on business in
Thailand is subject to Corporate Income Tax only for net profit arising from or in
consequence of business carried on in Thailand.

16

The corporate income tax rate

in Thailand is 30% on net profit. However, the rates vary depending on types of
taxpayers.

A foreign company, not carrying on business in Thailand but deriving certain

types of income from Thailand, such as service fees, interests, dividends, rents,
professional fees, is subject to corporate income tax on the gross amount received.

It is collected in the fonn of withholding tax by which the payer of income shall
deduct the tax from the income at the specific rate.

Certain types of income paid to corporation are subject to withholding tax at
source. The withholding tax rates depend on the types of income and the tax
status of the recipient. The withholding tax will be credited against final tax
liability of the taxpayer. Government agencies are required to withhold tax at the
rate of I% on all types of income paid to companies.

Interest

Normally, a Thai company and a foreign company carrymg on business in
Thailand are subjected to tax on interest in Thailand on their net profit at the end

16

Corporate Income Tax, in http://www.rd.go.th/publish/6044.0.html, Access
date August 7, 2006.
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of each accounting period (12 months). Both of them have no any tax exemption
on interest income also.

Discount and Capital Gain
Thai company and foreign company, canying on business in Thailand, are subject
to tax on discount and capital gain income in Thailand on their net profit at the
rate 30 percent at the end of each accounting period on the accrual basis. In the
event that, they remit profit out of Thailand are liable on tax at the rate 10 percent
additionally. 17 If any companies buy the debt instrument with such amount of
money, they shall have the duty and liability on Specific Business Tax 18 (SBT). 19
Just the same as interest income, Thai company and foreign company, carrying on
business in Thailand have no any tax exemption on discount and capital gain
income. Anyway, a foreign company, not carrying on business in Thailand might
have an exemption under double tax treaties. A foreign company, not carrying on
business in Thailand but deriving certain types of income from Thailand is subject
to corporate income tax on the gross amount received. It is collected in the fonn
of withholding tax by which the payer of income shall deduct the tax from the
income at the rate 15 percent ultimately.

17

Section 70 bis of the Thai Revenue Code
Specific Business Tax (SBT) is another kind of indirect tax introduced in 1992
to replace Business Tax. Certain businesses that are excluded from VAT will instead be
subject to SBT. Any entity or person who is subject to SBT must register to be SBT
registered person or entity (Fonn SBT 01) within 30 days of its first day of operation at
the Area Revenue Branch Office if it is situated in Bangkok or at District Revenue Office
it is situated elsewhere. Should taxpayer have several branches or offices, registration
application must be submitted to Area Revenue Office or Area Revenue Branch Office
where the headquarter is situated.
19
Section 91/5 of Thai Revenue Code
18
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Summary
Three types of income are subject to taxation; interest, discount (a spread between
par and offering price) and capital gain. The tax rates vary across types of
investors and types of income. Non-resident institutional investors are subject to
15% withholding tax on interest, discount and capital gain. The rates may be
reduced to 10 % for double tax treaty countries. For individual investors, interest
income is subject to 15 % withholding tax. The first individual buyer who buys
discount bonds is also 15 % taxed as discount is treated as interest income.
Capital gain tax for zero coupon debt instruments is exempt for individual
investors while there is 15 % tax on coupon bonds.20

20

Tax on Debt instrument, in http://www.thaibma.or.th/, Access date
September 13, 2006.
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3.2 Imposition of US Income Tax on Debentures

3.2.1 General Knowledge about US Tax Collection
Before talking about how the US government imposes taxation on gains
from the debt instrument, we should understand the basic structure of tax
collection in the US.
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1.

Personal Income Tax

Personal income tax in the US is collected with the rate being
progressive. The initial rate is 15% and the maximum rate is
approximately 40% which is higher than corporate tax rate.2 1
Normally, personal income tax collection in the US is divided in
to 2 main categories as follow; 22
Citizens and resident aliens will have to pay tax based
on worldwide income.
Nonresident aliens will be paying tax resulting from
the US source of income only.

Nationality is the tool to distinguish the citizenship but to identify
the US residency, the following rules are applied.

Individuals who have lived in the US for a specific
period of time set by immigration and been awarded
Green Card
Individuals who are present in the US for more than
183 days in a calendar year or pass the Substantial
Presence Test

Personal income tax in the US is also imposed on proprietorships
and partnerships.

It could be said that personal income tax

collection method in the US are similar to that in Thailand, which
is that every individual who generates income from any source
will have to pay tax based on that income with the right to deduct
various expenses from total income before the calculation of the
21

Richard A. Brealey, Stewart C. Myers and Alan J. Marcus, Fundamentals of
Corporate finance (New York: Mcgraw-Hill, Inc., 1995), p. 37.
22
Price Waterhouse, "Doing Business in Singapore(USA)", Individual Taxed A
Worldwide summary (New York: Price Waterhouse Firm Limited, 1987), pp. 300-301.
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net tax. If the net tax rate is greater less than the withholding tax,
the individual can redeem the difference or vice versa.

However, the total income tax in the US composes of Federal Tax
and State or Local Tax. The Federal Tax is collected based on the
income from any source (any acquisition of wealth) with the
exception of donation and legacy. The local tax is imposed on
any purchase transaction. The tax imposed on the debt instrument
is subject to both Federal and Local Tax. The law in collecting
the debt instrument tax in the US differs from that in Thailand. In
the US, there are 2 main categories of the debt instrument tax, tax
from Ordinary income calculated based on the debt instrument
discount and interest, and tax from Capital gains and losses
calculated based on the spread between the purchasing and selling
pnces.

-

1. Ordinary income is in the form of any business transaction,
such as rent, discount, interest, and dividend and this type of
income is fully taxable.
2. Capital gains and losses are results of the sale of capital assets.
This type of income is obtained from the assets that are not
normal goods but are the type of assets used to generate
income, for examples stock and warrant.

Typically, only

gains from this type of income will be subject to taxation in
the progressive rate.

2. Corporate Income Tax

Corporation in the US will have to pay tax for any type of income
based on worldwide income rule. This method also applies to
foreign corporation that operates within the US and no matter
where the income is from due to Residence Rule. To distinguish
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between domestic and foreign corporation, the place of
organization will be the main factor.

Note that tax collection from the discount resembles to the gain
from interest. Interest is only a type of income which composes
of various forms.

However, there is no obvious category for

discount, which is then assumed to be in the category of the
interest.

The reason why the status by law of domestic and foreign
corporations of the US has to be distinguished is that both
corporations are subject to different method of tax payment as
follow;

1. Corporation in the US has to pay tax in progressive
rate which is so called marginal tax rate. Marginal tax
rate is very similar to that used for personal income tax
in Thailand, which the initial rate of 15% and the
maximum is 39% and this amount is inclusive of
Federal and Local tax.23
2. Foreign Corporation engaged in a US trade or
business is subject to taxation with marginal tax rate as
well as Domestic Corporation.
3. Foreign Corporation not engaged in a US trade or
business is subject to taxation with the constant rate of
30%.

To collect taxes of any type, the income has to always be
recognized before.

For the debt instrument tax, the debt

instrument income is generated from 3 main items, interest,
23

Richard A. Brealey, Stewart C. Myers and Alan J. Marcus, Fundamentals of
Corporate finance (New York: Mcgraw-Hill, Inc., 1995), p. 37.
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discount, and gain from the investment.

Whenever income is

generated from the debt instrument, the income will be subject to
taxation. Internal Revenue Service (IRS) is in charge of collecting
every type of the debt instrument tax and the mission to report the
income is dependent on the method of revenue recognition. The
tax burden of the types of income generated from the debt
instrument is explained as follow.

3.2.2

Tax on Interest

'1ERS1ry
1. Individual

0

Typically, the US government will collect interest tax together
with ordinary income.

In general, the US government allows

individuals to use cash basis in recognizing the income. However,
in some case, the IRS allows individuals to use accrual basis to
recognize the income, for examples, in the cases of Original Issue
Discount (OID) or U.S. Savings Bonds.

There are many ways the debt instrument interest is paid in the
US, which results in several tax burdens of each individual. The
types of the interest incurred from the US debt instrument are as
follow.

1. Accrued Interest on Bond Purchases:

Typically,

the US debt instruments that yield the interest pay
interest every 6 months (two semiannual installments),
except for a few categories of the debt instrument that
never pay out any interest, for instance, Zero Coupon
Bond because the gain (interest) from this type of the
debt instrument will only be recognized when the debt
instrument is purchased below its par value.

The
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spread between the Purchase and Par values are the
income that is taxable and usually called Discount.
The purchasers, however, may want to sell the debt
instrument that yields interest before the interest
payment date, resulting in the accrued interest income
that the seller has to report to the IRS for tax purpose.

The conclusion of the burdens of the debt instrument
s~Iler

and purchase that involve accrued interest

income is as follow.

In the aspect of seller, when the debt instrument
purchaser makes a purchase of a debt instrument while
the interest payment is not yet due, the payment will
be accrued. The seller will not be withheld tax if the
seller is US-resident yet the seller has to include such
amount as income to calculate tax at the end of the
year. But if the seller is Non-US resident, the seller
will be withheld tax at that point. Therefore, the buyer
can account the value of the interest for the capital
which will have to be deducted from the real interest
value in the future when payment is due.

We can clearly see that collection of personal income
tax on the interest income in the US will be imposed

on the person who actually receives the interest
payment.

Cash basis is used as the method to

recognize this type of income which is calculated
based on the rate of the interest and holding period.
Based on this method, the person who receives the
income from interest will be the one who is
responsible for tax.
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2. Purchase of the debt instrument that defaults on
the interest payment (Bond Traded Flat): This is

the type of the debt instrument sale that is called Flat,
which is the sale that the debt instrument price only
reflects the principal (not including interest) but gives
the right to the purchaser to be entitled to the defaulted
interest. The payment of the interest accrued prior to
the purchase date is treated as a _tax-free return of
capital that reduces the tax payers remaining basis.

<:::>~
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However, if the actual interest payment is more than
that is accrued, only the difference will be treated the
same way as the income kno\\'TI as capital gain. For
the interest payment calculated after the date of the
sale of the debt instrument, even the purchase has
received the interest from the debt instrument issuer or
from any process of sale, type of earning will fall in to
the interest income category which will be added to
normal income and is subject to taxation.

3. The debt instrument that the interest can be sold
separately (Stripped

Bon~

or Stripped Coupons):

If the debt instrwnent holder of this type distributes
the interest to other people, the debt instrument holder
is obligated to report the income from the distributed
interest which is considered Capital gain because the
mentioned income changes the status from the interest
to Capital Asset. Therefore, the income from the sale
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of debt instrument interest has to be recognized as
Capital gain.24

2. Corporation

Normally, corporation doing business in the US or considered
doing business in the US will have to recognize the income by
using accrual basis which is widely used among the business
owners. The gain is subject to taxation by accrual basis because
accrual basis

will

represent the most accurate

business

performance, even more accurate than cash basis. The accrual
basis forces the tax payer to report the right to collect future
income though it is not yet received.

Corporation, engaged in doing business in the US typically, will
have to gradually recognize the interest income by accrual basis
each year in proportion to the debt instrument holding period,
though the interest income is not actually yet received. There will
not be withholding tax for this type of income but this income will
be added to the normal income that is subject to taxation at the
end of the year.

For those foreign corporations, not doing business in the US, will be
subject to 30% tax of the interest income in similar fashion to the
personal income tax of Non-US resident tax payers. However, if there
is double tax agreement, the tax rate and method of tax collection will
differ.

In the case of the interest income that is paid out from the companies
registered in the stock exchange market and the interest receivers are
24

Jack Crestol and Herman M. Schnerder, Tax Planning for Investors (Illinois:
Dow Jones-Irwin, 1993), p. 132.
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engaged in the US trade or business, the interest receivers will be
exempted from taxation (only in interest income category).

3.2.3

Tax on Discount

Typically, the benefits from the debt instrument in the US are divided into 2
following categories, fix and float rate. The debt instrument issuers will detennine
the price of the debt instruments, which is called Face or Par value and the benefit
from the debt instruments is known as the interest. However, the debt instrument
issuers can sell the debt instrument for the lower price than the Par value and the
benefit from this type of purchase is considered as Discount. In some case, the
unstable economy leading to the economic crisis can cause the debt instrument
holders to sell the debt instruments at the discounted price.

In the US, the examples of some types of the discount debt instruments are US. Government securities, Municipal bonds, Certificate of deposit, Notes between
individuals, Zero Coupon Bond.

The above debt instruments bear the following tax burden.

1. Individual

An individual will bear tax burden from the discount from the debt
instrument, except for municipal bond. The income tax will be calculated
based on the amount of the discount using the cash basis to recognize the
income. The IRS (Internal Revenue Service) considers the recognition of
the income after the purchase or redemption of the debt instruments.
However, the individual can use Straight - line method to recognize this
type of income, which is that the individual will recognize the discount
equally each year through the debt instrument life. The individual can
also gradually recognize the discount using Yield to Maturity or Internal
rate of Return (IRR) method. This method will recognize the discount
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mcome as the same fashion as compound interest basis, which the
individual will have to recognize the increasing income every year.
Again, this method will force the individual to recognize the discount at
the increasing amount.

2. Corporation

The burden is the same as the income from the interest.

3.2.4

Tax on Capital Gain

Taxation on Capital Gain is a result of the sale or exchange of Capital Asset. The
debt instruments, as well as stocks, are considered capital asset; therefore, the
rules applied to stocks have to be applied to the debt instruments as well. The
very first important thing is what Capital Gain is and how it happens. According
to The Internal Revenue Code 1993, Capital Gain is the gain resulted from the
sale or exchange of capital asset. Secondly, the meaning of capital asset appears
in the same code on Article 1221. The meaning of capital asset could be
interpreted in many fonns every assets except the followings;

I . Inventory
2. Assets used in the trade or generating the profit for the business
3. Account or Bills obtained from the sale of inventory
4. Other assets, such as intellectual property
In short, it is clear that the capital asset is not for sale and is not considered as
commodity but it is the asset used to seek the benefit, for examples, stock,
debenture, bond, note, or certificates of deposit, or other evidence of debt. In
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foreign countries, the sale of the debt instrument considered capital asset will be
subject to taxation in the category of the income from the capital or investment.25

l. Individual

The gain from capital in short and long terms has to be separated because
taxation on both gains in short and long terms differs. The short term gain
will be accounted for taxation for the whole amount while the long term
gain taxation can be deducted. The net long term gains can be deducted
by 60% before using the resulted figure in calculating the amount of
personal income tax. The net capital loss is the situation that the sale price
is lower than that purchase price plus other expenses. For any typical
individual, the gain will be added to other incomes while the loss will be
subtracted from other incomes, but no more than the specified amount.
However, the return of your original investment will be exempted from
taxation based on the US Supreme Court ruling.

The method of recognizing capital gain
There are two ways to recognize capital gain.
I. Recognizing the gain while in possession of the asset: The
gain will be subject to taxation with the method of Accrued
Capital Gain. When the value of the asset increases, taxation
is imposed on the gain while an individual is in possession of
the asset though there is not yet purchase or exchange of that
asset.

In short, the gain from the asset can be subject to

taxation every year when the tax is due though there is no
purchase or exchange of that asset. The gain of the asset is
considered personal income.
25

Wiroj Laohapan, Accounting and Taxation (Bangkok: Auksornsampan
Publishing, 2003), p. 88.
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2. Recognizing the gain when purchasing or selling the asset:
The gain will be taxed when exchanging of the asset occurs.
This method is called Realized Capital Gain. Again, the gain
from the exchange of the asset will be subject to taxation only
after the exchange of the asset occurs.
In the US, the second method, Realized Capital Gain, is more prevalent

than the first one because the individual may not be capable of paying tax
before receiving the actual gain and it could be troublesome to estimate
the gain while the asset is in possession of the individual. However, to
collect the tax from second method alone could result in Locking - In
problem because the owner of any asset may not want to sell the asset due
to other benefit, such as, dividend and interest. This problem causes the
conflict between the way to collect the tax and the policy to support the
growth of the investment.26

-

However, after the Tax Refonn Act of 1986, there is a law to repeal the
right to deduct the taxable income from the sale of stock in long term;
therefore, the gap between tax paid from the capital and other income is
closer with a few different things left. In the US, the individual can
deduct the taxable income from the sale of the debt instrument by
accounting for the consulting, fee to deposit the bond, loan interest, stamp
fee, transfer of the ownership fee, and rental fee of the safe boxes. 27

Conventionally, cash basis is used as the method to calculate the gain
from sale of the debt instrument or the gain from capital of the typical
individual. The date in which the income from the sale of the debt

26

Sakrin Roarangsi, "Problems on income tax imposition wit stock trading"
(Master of Law, Faculty of Law, Thammasat University; 1994), p. 13.
27
Haward M. Bertin, Buying and selling Treasury Securities (Illinois: Dow
Jones & Company Inc.), pp. 170-182.
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instrument is recognized occurs when Sale proceeds are received or at the
settlement date which usually takes place 5 days after the trade date. 28

As mentioned before, the warrant is considered the same type as stock or
capital asset; therefore, the rules to calculate the capital gain from capital
asset also apply to the warrant. For example, detennination of holding
period and deduction of taxable income due to several fees will be
accounted as a part of the initial investment of the warrant. The method
of calculating the capital gain for the debt instrurnent allows the seller to
decrease taxable income by accounting for various mentioned fees as the
initial investment.

The spread between the sale price and the initial

investment including those fees is considered either Capital gain or losses.

2. Corporation

The capital gain for the corporation engaged in the business in the US is
subject to taxation at the same as typical corporate income. The corporate
tax rate is 34% in the US and the income from the capital gain is included
in the corporate income which will be used to calculate the amount of tax.
Other expenses incurred from the exchange of the debt instrument
including the losses can be used to deduct taxable income by reducing the
amount of capital gain from the sale of the bond. Accrual basis is the way
to recognize the income from the sale of the debt instrument for
corporation in the US.

The corporation not engaged in the business in the US will be responsible
for 30% tax of the gain from the sale of the debt instrument. The tax will
be withheld right after the payment as the same as an individual who is
non - resident. Practically, the custodian is in charge of collecting this
type of tax.
28

Jack Cresto! and Hennan M. Schnerder, Tax Planning for Investors (Illinois:
Dow Jones-Irwin, 1993), p. 57.
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With regard to Original Issue Discount or OID, according to the law in the
US, OID is not acceptable as income in the category of the capital gain.
3It is obvious that taxation from the capital gain differs from another type
of income, which could cause the problem when detennining the type of
the benefit from the debt instrument. Because different types of benefit
lead to different method of taxation, the clear method to detennine the
type of benefit from the debt instrument in Thailand should be imposed to

eradicate or at least alleviate the similar problem occurring in the US.

To show the differences among various type of the debt instrument, 5
categories of the debt instruments, commercial paper, debenture,
convertible debenture, certificate of deposit (CDs), and bond, are selected
as the examples.

3.2.5

Different Types of Debt Instruments Tax Burden in the US

Here are the detail explanations of different types of the debt instruments tax
burden in the US.
l. Corporate Debenture: Corporate Debenture is the long tenn debt

instrument which usually pays interest as the fonn of benefit. The
interest is nonnally paid every 6 months or 1 year. This type of debt
instrument cannot use as an insurance for any type of loan but it could
be issued such that it could be converted to the typical stock or issued
with certificate of bearer and register.29

Tax Burden
The Corporate Debenture bears the same tax burden as that of
Commercial Paper.
29

Brealey Richard A., Fundamentals of Corporate finance (Washington D.C.:
Library of Congress Publication, 1995), p. 89.
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1. Convertible Debenture: Convertible Debenture is a type of debt

instrument that is issued with the right to convert its status to
normal stock at a specific time and price.

Tax Burden
Before the conversion of the status of Convertible Debenture, it
bears the same tax burden as Corporate Debenture. After the
conversion, however, the tax burden of this category of the debt
instrument becomes the same as that of normal stock.
2. Bond: There are 2 major types of the bonds or debt instnnnents
issued by the US government.
2.1

US - Government Securities:

US - Government

Securities can be divided into 3 categories, Treasury bills (T - bill), Treasury notes (T - Note), and Treasury
bonds (T - bond).
These securities have long range of days till expiration
which could be short, medium, or long. The benefit from
this type of the debt instruments are in the forms of
discount and interest as well as other type of the debt
instruments. However, this type of securities is usually set
to give lower yield than that of private companies due to
lower risk.
2.1.1

T - bill: T - bill is a short term debt instrument
with the days till maturity of 3, 6, or 12 months. It
is usually issued at a discount basis, which the
issuer will issue and sell it at the lower price. The
difference between the actual and sale price may

T.U.E ASSUMPTION UNIVERSITY LffiRAR'
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be exempted from taxation if the discount is less
than Y-i of 1% (0.0025) of the actual price
multiplied by the number of days till expiration of
the instrument, counting from the issued till the
expiration date. This type of discount is known as
"de mininis discount". If that is not the case, the
discount will be accounted for the income in the
same category as the interest and is subject to
taxation or it can be said that that difference
between the face value and the purchase price
represents the interest. The buyer will be entitled
to the discount or the interest at the maturity date
of the instrument and he will account this figure as
a part of tax calculation.

-

~
Tax Burden

The discount obtained from T - bill is subject to taxation as
Federal income tax but will be exempted from State of local
income tax. The gain from selling the instrument will subject to
taxation in the same manner as the discount. However, if loss
occurs from the sale before the T - bill expires, taxable income
can also be reduced by the capital loss.
2.1.2

T- Note and T- bond: T- Note and T- Bond
are the long term government debt instrument.
Typically, the time till maturity of T - Note is
between 2 and 10 years and for T - bond is 10 to
30 years. The benefit for both instruments is in the
form of interest which is fixed. Conventionally,
both instruments won't be issued at discount or the
sale price is equal to 100% of the face amount due
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at maturity or close to par. The benefit of both
instruments is also lower than those of the private
sectors because it is warranted that the principal
with the interest will be paid back by _the US
government. The differences between T - bond
and T note is the time till maturity and the
condition to redeem them. In general, T - bond
will have longer time till maturity than T - note
and T - bonds can be redeem before maturity
while T - note is the opposite.

Tax Burden
The individual benefit from the interest from T - note and T bond will have to pay tax. The interest payer will withhold the tax
at the time of payment. In case the seller is a foreign investor,
withholding tax of 34% of the income will be deducted at the time
of payment. It is possible that the tax rate is lower than 34%, if
the investor comes from a country that has some kinds of the
international agreements with the US. However, the benefit from
selling T - bond and T - note is always subject to taxation.
Nowadays, T - bill and T - note is defined as a type of Capital
Asset, which allows the holder to accrue the loss to offset the T bill or T - note that obtains the gain from sale. The benefit from
sale is considered capital gain while the discount will be taxed
when the instrument only is sold or expired.

It is apparent that taxation on various debt instruments in the US
differs because of the type on the generated income. Though
there are various ways to collect tax, the one major rule holds.
The profit from the sale of the debt instrument is only responsible
for tax when the income is considered to be generated from
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Capital Asset while the interest income will be taxed from the
investment in the debt instrument.

The discount resembles

interest income with the only difference of the way to obtain it.
The discount is considered to pay the immediate benefit at the
issue date of the debt instrument.

Therefore, in the future, it

doesn't matter if the instrument will be developed to have
different characteristics from today because the rules now will be
able to handle those differences for taxation purpose of each debt
instrument.
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Chapter4
Analysis of the Problems
4.1 Uncertain of the Provisions of the Thai Revenue Code

There have many provisions relevant with debt instruments in the Revenue Code;
however they are quite complicated and incomprehensive. Also, some provisions are not
clear enough that make uncertainty problem in real practice. Taxpayer might evade tax
liability intentionally and unintentionally, called tax evasion. 1 For this reason, ordaining
law or regulations should be cleared.
2

The Ministerial Regulation no.126 has exempted income tax liability as follows;

(a) The spread between face value and purchased pnce of bills or debt
instruments that have the purchased price lower than face value at the first
sale but not including, any taxpayer who is an individual and is the first
instrument holder.

(b) Any benefits that gain from any transfer of the instruments in case of bills or
debt instruments have no interest. 3

In case of an assessable income subject to paragraph one, arising from bills or debt
instruments, has purchased price lower than face value at the first sale and has been
already withheld tax from the first instruments holder subject to the Revenue Code
Section 50 (2) (c). In addition, such instruments have been affixed that has been withheld
tax already.

1

An illegal practice whereby an individual intentionally avoids paying their
true tax liability. Anyone caught evading taxes are generally subject to criminal
charges and substantial penalties.
2
This Ministerial Regulation is amended by The Ministerial Regulation
no.196 (B.E.2538) and no.223 (B.E.2542)
3
This section is amended by The Ministerial Regulation no. 223 (B.E.2542)
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From above regulation, it raises an interpreted problem because it is complicated. In the
second paragraph, it needs to elucidate both (a) and (b) or only (b) because the result of
misinterpreting is much different.

The purpose of issuing Ministerial Regulation no.1264 is to set a means to collect debt
instrument taxation on interest and discount only and exempts tax on capital gain. Then,
the statement "In case of an assessable income subject to paragraph one, arising from ....."
is to elucidate both (a) and (b). If any taxpayers or the Revenue department officers define
such regulation incorrectly, imposition of income tax might be incorrect though.

4.2 Avoidance of Double Tax Collection
The imposition on income

tax

in the former times has some double tax collection. The

Revenue department has tried to get rid of such problem by issuing tax measures as follows;

Avoidance of Double Income Tax Collection on Individuals

From Chapter 3, subject to Section 40 (4) (a) has defined

tax

discount income of debt instruments. Also, it might be collected

on interest income and
tax

additionally on the

capital gain income under Section 40 (4) (g) of The Revenue Code if taxpayer do not
follow the rules of Ministerial Regulations no. 1265• In the past, the double income tax
collection on individuals would be happened on interest income and capital gain at the
transferring point. In practical, market price of debt instruments can be calculated from a
holding period with coupon rate6 that states on debt instrument. Therefore, seller usually
specify price from accrual coupon rate in debt instrument as a basis. The double income tax
collection problem would arise if interest, discount and capital gain had had tax imposition.
4

This Ministerial Regulation is amended by The Ministerial Regulation
no.196 (B.E.2538) and no.223 (B .E.2542)
5
This Ministerial Regulation is amended by The Ministerial Regulation
no.196 (B.E.2538) and no.223 (B.E.2542)
6
The interest rate on maturity date for debt instrument life, it can be either
fixed rate or floating rate.
,.
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Accrual coupon rate in the capital gain from transfer has been imposing tax on each
transfer. When the maturity date is coming, a present debt instrument holder has a tax
liability on whole amount of interest income repeatedly.

However, Revenue department announced an exemption on capital gain of transfer. This
exemption can only solve some of double tax collection but it is still been tax avoidance
easily. If such debt instrument has interest, investor might avoid tax by changing interest
into trading capital gain. That can be happened if any corporation companies buy the
instrument before the maturity date. Such capital gain will be recorded as investing
money.7 And when such corporation redeems the instrument and gain interest, the
corporation has to pay tax from the spread between purchased and par value. That is why
revenue department can not collect tax utmost. This problem is against fair tax imposition
that is a way to impose tax equally. In US, eveiy kind of debt instrument incomes will be
imposed taxation in proportion.

-

~
4.3 Lack of Standard of Tax Collection on Debt Instruments

Nowadays in taxation structure of financial statement, yields of financial instruments interest, dividend, and capital gain- have the same characteristic however, there are
different on tax liability depend on types of instrument, issuer and investor also. For
example; tax on deposit interest has tax rate at 15 percent of assessable income or
taxpayer can choose a fixed tax rate 15 percent on income and other earnings to calculate
income on the progressive rate at the end of the calendar year or the alternative tax
liability subject to government policy such as government bond etc. Though, they do not
include any case of exemption. All above, there are factors that make tax system
complicate, unfair and hard decision of investor.

Imposition tax on debt instruments is quite complex and intricate as such any reasons.
Therefore, both individual investors and institute investors of debt instruments do
7

Nowadays, capital gain from any transfer will be exempted tax subject to
Ministerial Regulation no. 126, amended by the Ministerial Regulation no.196 and
no.223
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misunderstood on their tax liability on debt instruments because of the difference and
complication of tax collection of each debt instruments. Like the case of same type of
debt instruments and income but it differ in tax liability. Or else, same type of income on
different of debt instruments and tax collection.

The Difference of Tax Imposition on the Same Debt Instrument and Income but Tax
Liability is Different.

1. Individual
At present, tax liability on discount income for an individual investor is an upfront
way at a point of discount. From the concerning, the characteristic of discount
income does not different from interest because there are benefit that lender earns
as a reciprocal of such kind of loan. Because discount and interest income have
the same characteristic why The Revenue Code specify debt instrument investor
on discount has tax liability prior to investor on interest. By such specification
raises an unfair in tax system.

2. Corporate
In the point of view on corporate income tax, the problem rarely occurs because
8

of calculation on accrual basis. It is normally estimated by an average of income,
either discoilllt or interest following life of debt instrument. It means such income
will be acknowledged by specific month in each accounting period. Nevertheless,

8

An accounting method measures the performance and position of a company by
recognizing economic events regardless of when cash transactions occur. The
general idea is that economic events are recognized by matching revenues to expenses
(the matching principle) at the time in which the transaction occurs rather than when
payment is made (or received). This method allows the current cash inflows/outflows to
be combined with future expected cash inflows/outflows to give a more accurate picture
of a company's current financial condition. Accrual basis is considered to be the standard
accoilllting practice for most companies, with the exception of very small operations. This
method provides a more accurate picture of the company's current condition, but its
relative complexity makes it more expensive to implement. This is the opposite of cash
accounting, which recognizes transactions only when there is an exchange of cash.
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the problem will be arisen, if taxpayer means an accrual basis as the method to be
acknowledged all amounts when trading of such debt instruments occurs.

If the Revenue department sets a practical measure and defines a definition of
accrual basis accurately and clearly, such problem will not be arisen. Following
the statement has shown that the Revenue department method is deficient because
the Revenue department might define the meaning of accrual basis different from
the general rule because of an appropriated or convenient situation to some
officers or Revenue department itself.

Some debt instrument has an exemption on account of issuing period or rules of different
tax imposition. Those are unfair to taxpayer and investor who can not compare which
debt instruments have the worthiest yield such as taxation on government bond are vary
tax imposition depend on the economic condition and tax policy as we have seen from
each generation of government bonds. However, the way that government uses an
alternative policy on tax imposition, rely on the economic status only without concerning
any other effects, will affect on a financial plan and make confusion and unreliable to
investors, if it occurs frequently.

Government usually cites a tax exemption policy to induce public to invest in government
instruments or to lend money to government easily. Government may use not only
taxation policies but also increases a higher interest rate of debt instrument with a reliable
on government as an issuer itself. There might be enough. Even if that method will cost
highly but such waste may be paid back in the form of tax imposition on interest income
arising from debt instruments. In addition, such policy can reduce the tax imposition of
debt instruments. If government specifies the interest rate close to other interest rates of
debt instruments in the marketplace that will encourage debt instrument market as a
benchmark9 to private issuers. Moreover, it is a base point to make a unity on tax

9

A standard against the performance of a security, index or investor can be
measured.
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imposition, investors will not confuse in concerning tax liability on investment decision
anymore.

4.4 Proper Method for Tax Collection

4.4.1

Inappropriate of Tax Imposition on Convertible Debentures

Debenture can be converted into stock as the option of the holder and/or the issuer
at a specified date in the future. Because the buyer has an ability to convert the
debenture into stock under certain circumstances, the seller is able to borrow at a
lower cost than if the convertibility feature was not present.

10

As the name implies, convertible debentures, or converts, give the holder the
option to exchange the debenture for a predetermined number of shares in the
issuing company. When the first issued, they act just like regular corporate
debentures, although with a slightly lower interest rate. Because convertibles can
be changed into stocks and thus benefit from a rise in price of the underlying
stock, companies offer lower yields on convertibles. If the stock performs poorly
there is no conversion and an investor is stuck with the debenture's sub-par return
(below what a non-convertible corporate debenture would get). As always, there
is a tradeoffbetween risk and return.

In brief, convertible debenture, any type of debenture can be converted into some

other security, for example; a convertible bond can be converted into stock. 11 It is
a hybrid instrument. Any corporation who might have purpose to raise fund by
equity to expand the business but market status is not suitable for issuing ordinary

°Covertible Debenture, in http://www.investorwords.com/1112/convertible

1

debenture. html, Access date August 13, 2006.
11
Convertible Debenture, in http://www.investopedia.com/terms/c/convertible
debenture.asp, Access date July 9, 2006.
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shares so the corporation may slow down issuing ordinary shares and issue
convertible debentures instead. This is a purpose of issuing convertible
debentures. In the aspect of investors, if the investors need yield in form of
dividend, they will invest in shares but if they invest in form of convertible
debenture, they will get yield as interest.

Instrument holder can convert to be shareholder as follows;
1. Voluntary Conversion
Convertible instrument holder can use their right to convert instruments as
specified in the agreements. It usually happens when a yield as dividend is
higher than interest.

2. Call Policy
Corporation as issuer provides specified rule for convertible instrument
holders. Holders have to redemption for their convertible debentures at the
specific price and time. It is a choice for company to release its encumbrance
whether or not. It might happen before a maturity date.

Taxation Consideration of Convertible Debentures

1. Individual

fl.

1.1 Before Conversion
a) Convertible debenture holder has tax liability from received interest at the
rate 15% same as Straight debentures. Issuer or Payer Company has to
withhold tax at source. Taxpayer has right to choose whether include
interest income in calculation or not.
b) When holder sell convertible debentures, seller has been exempted tax on
capital gain subject to the Ministerial Regulation no.126 12
c) In the aspect of issuer who can include paid interest as an expense of
company to calculate corporate income tax.
12

This Ministerial Regulation is amended by The Ministerial Regulation
no.196 (B.E.2538) and no.223 (B.E.2542)
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1.2 After Conversion
a) Holder has tax liability on dividend at the rate l 0%
b) If a holder is an individual and shares are sold in the Stock exchange of
Thailand, capital gain shall be exempted tax by the rule of law.

2. Corporation
Tax liability on convertible debentures of corporation is the same whether before
or after conversion. Before conversion, corporation will receive interest or else,
after conversion, corporation will receive dividend as a result of ordinary shares.
Such income shall be assessed as an income to include other incomes to calculate
corporate income tax at the rate 30%.

In case of foreign company, not carry business in Thailand, interest and capital
gain shall be withheld tax at the rate 15% while dividend shall be withheld tax at
the rate 10%.

-

The tax liability problem of convertible debentures will be arisen when they are
converted into ordinary shares with the conversion price higher than face value of
ordinary shares. That will make a premium. However, it is not often happened in
the practice. Revenue department has defined such conversion that is not any
transfer or trading can cause an income or equitable right of income. Therefore, it
can not be defined as an assessable income subject to Section 40 (4) (g) of The
Revenue Code. Shareholders, both individual and corporation, do not bring a
premium at the converting date to calculate tax anymore.

Most countries are no tax liability on converting debentures into ordinary shares.
Additionally, it can not be defined as an assessable income, while it is in a period
of conversion. The instrument holder has to pay a conversion price similar as the
reservation of raising fund via corporation capital during the conversion process.
If the authority office allows the corporation to issue convertible debentures, it
encourages raising a long tenn fund flexibly in the aspect of corporation and
shareholder. The corporation has choices to raise fund with a suitable tool,
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financial status and financial market situation. In the other hand, investors have
additionally investment choices to increase their investment follow the status of
market.

Tax will be collected in the proportion of the benefit that the instrument holder should
receive at that time. This is the most suitable and fairest method to collect tax.

In the United States of America, if the investor who has purchased such a bond
chooses to exercise the conversion privilege, taxable gain (or deductible lose) is
not realized on the conversion of a bond into stock of the issuing corporation. But
if it is not an issuing corporation, the exceeded gain will have tax liability on such
gain from transfer at the conversion date and the date the stock being traded.

On Conversion Date: Tax will be collected on the spread of Market value of share

-

and issue price at conversion time.

On the Date the Stock Being Traded: Tax will be collected on sales price deduct
with market value of convertible note at the conversion time and cost base
indexed for inflation over the holding period.

4.4.2

13

Inappropriate of income tax imposition on foreign company, not carry
business in Thailand

Any foreign company, not carry business in Thailand, has an income tax liability
on the worldwide income subject to Section 70 of The Revenue Code. 14 So a
discount income under Section 40 (4) (a) will be subject to Section 70 though.
There has some uncertainty problem on tax imposition with discount income
13

Tax liability on convertible Bond and warrants, Stocks exchange of

Thailand.
14

A company or juristic partnership incorporated under foreign laws and not
carrying on business in Thailand but receiving assessable income under Section 40 (2)
(3) (4) (5) (6) which is paid from or in Thailand, shall be liable to pay tax
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when it will be collected. Although, the Revenue department has announced a
practical means on such problem manifestly, discount income tax will be
collected from anyone who redeems the debt instrument on the maturity date.

In spite of having this announcement, there still have a loophole of tax evasion by
changing discount incomes into capital gains 15 • Supposing that a foreign
company, incorporated in any countries

16

,

has double taxation convention with

Thailand shall be exempted on capital gain income.

To consider between income tax impositions as upfront and on the maturity date
still have a method to evade taxation. Therefore, between Personal income tax
and co"rporate income tax subject to Section 70, both of them use cash basis,
discount income tax imposition should be collect in the same way.

15
16

Section 40 (4) (g) of Revenue code
So far Thailand has concluded DTAs with 51 countries (as ofMay2006).

Chapter 5
Conclusion and Recommendation

5.1 Conclusions

Companies issue bonds to finance operations. Most companies can borrow from banks, but
view direct borrowing from a bank as more restrictive and expensive than selling debt on
the open market via a bond issue.

The costs involved in borrowing money directly from a bank are prohibitive to a number of
companies. In the world of corporate finance, many chief financial officers (CFOs) view
banks as a lender of last resort because of the restrictive debt covenants that banks place on
direct corporate loans.

Simply put banks place greater restrictions on what a company can do with a loan and are
more concerned about debt repayment than debt instrument holders. Debt instrument
markets tend to be more forgiving than banks and are often seen as being easier to deal
with. As a result, companies are more likely to finance operations by issuing debt
instruments than by borrowing from a bank. In this case, the "cost" being referred to is the
measurable cost of obtaining capital. With debt, this is the interest expense a company pays
on its debt. With equity, the cost of capital refers to the claim on earnings which must be
afforded to shareholders for their ownership stake.

So, as you can see, provided a company is expected to perform well, debt financing can
usually be obtained at a lower effective cost However, if a company fails to generate
enough cash, the fixed-cost nature of debt can prove too burdensome. This basic idea
represents the risk associated with debt financing.

Income streams, or debt instruments, are just what the name sounds like. Debt, owed over a
period of time, creates a stream of income for the person who is owed the money. Debt
Instruments mean the financial instruments that have enables the issuing party to raise funds
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by promising to repay a lender in accordance with terms of a contract. Types of debt
instruments include notes, bonds, certificates, mortgages, leases or other agreements
between a lender and a borrower. 1

Three types of income are subject to taxation; interest, discount and capital gain. In the case
of individuals, a consideration of which types of assessable income from debt instruments is
very important. Because income tax imposition on individual of three types is quite
different. That is to say, interest income shall be collected tax at the time of receiving
interest. Discount income shall be collected tax immediately when instrument holder sells
to an individual for the first time. However, there has an exemption on profit from transfer.

At the present time, the way to classify has still caused some problems such as a
characteristic of debt instruments income in the kind of bills. There is a premium, received
by issuer when issues bills at the exceeded value, shall be held as an interest income and
vice versa. Therefore, Revenue department announced clearly that discotlllt income on
individuals shall be arisen when such person buys bills or debt instruments firstly whether
he bought from any corporation or partnership as issuer. And profit, arisen by debt
instrument transfer in the first trade from individual, shall be held as a profit of sale subject
to Section 40 (4) (g).

*

If any issuers trade debt instrument at higher price than the face value or have premium,

such premium will be transferred to deduct from interest income, called as Premium
Amaltiz.ation.

In the corporate aspect, both a Thai company and a foreign company carrying on business
in Thailand have to consider the investment purpose on debt instruments which intend to

invest or gain profit. There will be separated in the accounting way. Besides, a foreign

1

Debt Instrument, in http://www.investopedia.com/terms/d/debtinstrument.asp,
Access date June 8, 2006.
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company, not canying on business in Thailand but deriving certain types of income with
any forms is subject to corporate income tax on the gross amount received.2

5.2 Recommendations

Above, there is a basis on income tax imposition of debt instruments. There are some
problems, as it is appeared in Chapter 4, they can be concluded problems and solutions as
follows;

Uncertain of the Provisions of the Thai Revenue Code

This is a material concerned on the problem. A Ministerial Regulation no.196 about tax
exemption on debt instrument incomes has been unclear and too complicated for both
taxpayers and Revenue department officers. So this is one of the obstacles to improve debt

-

instrument market in Thailand.

The relevant law or regulation should be amended clearly and comprehensively. Or else it
had better submit to the Council of State to ordain such law or regulation. This organization
shall be much more reliable than Revenue department itself. In addition, it might be in the
judicial review to set up a standard or as an accepted procedure from now on.

Avoidance of Double Tax Collection

1 ftttii'i>\i\~~

In order that Revenue department try to impose tax in the fairest way, the officers shall

follow such policy by collecting tax in the simple way as mentioned in chapter 3. As in the
former times, there had problem on double taxation so revenue department try to collect tax
only interest and discount income but abandon on capital gain income. This causes an
unfair on tax imposition because it does not collect with exact taxpayer with received
amount. Also, taxpayer who does not want to pay, will change interest or discount income
into

capital
2

gain

for

the

Section 70 of The Revenue Code

exemption

advantage.
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To solve double tax problem, US tax system should be used in Thailand because all income
from debt instruments have tax liability. But it shall be concerned an accurate income in the

real practice that is going to make the fairest way. However, investors themselves have to
comprehend the characteristics of debt instrument incomes very well. Revenue department
has to set a strong system however, it might need time.

Lack of Standard of Tax Collection on Debt Instruments

Following the above problem, Thai taxation system is weaken. There are many various
kinds of tax imposition on debt instruments that make confusion to investors who want to
plan their tax liability by investing. Due to the tax policy that relies on the government
economic development policy, it is often changed. Not only causes it problem to investors
but also it causes to the relevant officers in the real practice. Changing the rule disregarding
remote and incidental contingencies which applied to debt instruments could have border

-

effects. This motivates taxation avoidance directly and indirectly.

So that Revenue department will set a policy on debt instrument tax imposition as a
standard or almost the same or at least similar in the same kind of instruments.

Proper Method for Tax Collection

*

Some has still criticized that Revenue department collect tax improperly for example; tax
liability problem will be arisen when convertible debentures are converted into ordinary
shares with higher price than face value of ordinary shares as premium. In this case, some
country will collect income tax when holders already sell the shares but in some have tax
liability on premium at the conversion point of time. Both methods have different
advantages and disadvantages.

Furthennore, to figure discolll1t income problem on company, not carry business in
Thailand should be collected tax with an upfront method not only individual but also
corporation as a standard. Otherwise, it is easily to avoid tax and causes confusion when

cash basis is used.
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Most tax issues are complicated. Their resolution may depend on whether an instrument is
characterized as debt for tax purposes. The imposition tax on debt instruments has been
developed by releasing laws and regulations, including with Revenue department ruling.
However, problems have still been arisen as the law is technical and complex that is one of
obstacles to develop debt instruments market in Thailand. As a policy matter, the
government, Revenue department, legal authorities, business corporations and the public
must works together to create a certain standard on tax imposition.
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