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ABSTRACT
The objective of this research is to study cases of Force Majeure in
Commercial Law only a performance after economic crisis occurred such as what
Thailand had encountered the economic crisis in year of 1997. The value of Baht
reached its lowest point of 58 Baht to the US dollar. It was the cause of many
companies that import goods from foreign countries had to close down or faced a
problem about liquidity. The dispute came to the court, one of the defenses was the
impossibility of obligation. However, Thai court ruled that the economic crisis was
not force majeure and the parties had to perfom1 as agreed. It is a situation in which
the disadvantaged party still has ability in exercising under a contract. But there is a
supervening event occurred after the conclusion of the contract was made. As a
result, the burdensome of performance party must pay too much debt or the other
party may excessively receive the payment. This causes unfairness to both parties if
they still oblige to follow that contract. Thus, this research focuses on change of
circumstance (Supervening Event) which except to Principle of Sanctity of Contract
and English law, German Law, French Law and United Nation Convention on
Contracts for the International Sale of Goods or CISG about Force Majeure in
Commercial Law.
After the research, it is found that, in Thailand, the Civil and Commercial
Code states only Force Majeure provision in Section 8 but it is not found for Force
Majeure in Commercial Law, if there is any problem relating to the breach of
contract or default of the debtor in whole or in part caused by reason of the economic
crisis. The burdensome of performance of party has to pay much more than they
ought to because the Force Majeure in Commercial Law is not stated in the Civil and

IV

Commercial Code. As a result, the parties will have no right to the court may reduce
or increase the outstanding amount under that contract.
As a result, proposal for amending the Civil and Commercial Code in
Section 8 by adding the Force Majeure in Commercial Law provision clearly in
Section 8 paragraph 2 and 3 should be recommended to Thai legislative. Therefore,
when there is a problem regarding the Force Majeure in Commercial Law, the parties
will have the specific provision to resolve the problem.

v

ACKNOWLEDGEMENT

This research successfully went well with great kindness and aid of the
Examining Committee who join, consider and offer advice and guidance in writing
including check the contents and accuracy in detail, as well as stay below useful
comment to resolve defect of Independent Study paper to provide complete and
accurate substance.
I would like to respectfully thank Assoc. Prof. Nattapong Posakabutra for
taking the time to be extremely valuable to the author as an advisor in this
Independent Study paper. By the time of his guidance and technical advice and
comments carefully, they are very useful for writing this Independent Study paper. I
also respectfully thank to all of Professors of Assumption University who are
extremely grateful to give their knowledge to me.
I would also like to thank my family, teachers and friends for their support
and encouragement in completing this independent study paper and for always
assisting me whenever I needed their help, no matter how time consuming it was.

W eerachai Adirekkiat

Table of Contents
Pages

Abstract__________ ········-----··················---··················- --··························-····--- ···-----------------

111

Ackno,vledgement......................................................................................................

v

Chapter 1

Introduction

1.1 Background and General Statement of the Problems.......................

1

1.2 Hypothesis of the Study···-··································-······························
1.3 Objective of the Study_···················----·-·-·····································----···

2

1.4 Study Methodology _________________________________ __ _______________ ..........................

3
3

1.5 Scope of the StudY..............................................................................

3

1.6 Expectation of the Study····-······-···----------·····-··---······----··-···-····-·······-·-

4

Chapter 2

-

The Concept, Theory and Principle Concerning the Law on
Force Majeure and Force Majeure in Commercial Law

2.1 The Force Majeure in Civil Law...·---··-·············--·······························

5

2.1.1 Definition of Force Majeure·--------················-···-·····················-·

5

2.1.2 The Element of Force Majeure··-········---·····-···················-·--······

6

2.2 The Force Majeure in Commercial Law...........................................

7

2.2.l Definition of Force Majeure in Commercial Law...................

8

2.2.2 The Element of Force Majeure in Commercial Law.______________

8

2.2-3 Legal Effect of Force Majeure in Commercial Law...............

9

2.3 Force Majeure in Civil Law and Force Majeure in Commercial Law
in Contract_____________________________ ..........·-----···-························-·················

IO

2.3.l The Force Majeure in Civil Law in Contract...........................

10

2.3.2 The Force Majeure in Commercial law in Contract................

11

2.4 Differences between Force Majeure in Civil and Force
Majeure in Commercial Law··-············---···········································

12

Vll

Pages
2.5 Effects of Force Majeure in Civil Law and Force Majeure
in Co1nmercial Law............................................................................

12

2.5 .1 Impossibility__ ............................................................................

14

2.5.2 The Excuses of Debtor to Perform the Obligation..................

17

2.6 The Principle of Good Faith...............................................................

23

2.6.l The Principle of Good Faith under Roman Law.....................

24

2.6.2 The Principle of Good Faith under German Law....................

25

2.6.3 The Principal of Good Faith under French Law......................

27

2.6.4 The Principle of Good Faith under English Law....................

28

2.6.5 The Principle of Good Faith under Thai Law..........................

31

Chapter 3

Force Majeure in Commercial Law under Various Countries
and under the CISG

3.1 The Regulation of Changed Circumstances in States
with Different Legal Traditions.........................................................

34

3. 1.1 The Regulation of Changed Circumstances under
Gem1an Law..............................................................................

34

3 .1.2 The Regulation of Changed Circumstances under
English Law...............................................................................

44

3.1.3 The Regulation of Changed Circumstances under
French Law................................................................................

51

3.2 Force Majeure in Commercial Law of the United Nations
Convention on Contracts for the International Sale of Goods
(CISG).................................................................................................

Chapter 4

57

Analysis of the Problems of Force Majeure in
Economic Crisis

4.1 The Problem of Force Majeure in Civil Law....................................

64

4.1.1 The Problem of Definition........................................................

64

4.1.2 Interpretation of Force Majeure by a Thai Court....................

64

vm

Pages

4.2 The Problems of Force Majeure in Economic Crisis_______________________

Chapter 5

65

Conclusion and Recommendation

5.1 Conclusion...........................................................................................

67

5.2 Recommendation

69

Bibliography·····················--·-----------------------································································

73

75

Appendix A

75

Appendix B

German Civil Code

Appendix C

The United Nations Convention on Contracts for

78

the International Sale of Goods (GISG) ............................

81

Appendix D

Thai Civil and Commercial Code

83

Appendix E

The draft of Act for the Establishment of Procedure
for Intellectual Property and Commercial Court, B.E______

86

Chapter 1
Introduction
1.1 General Background of the Study
Thailand had historically been a tiger economy with average growth rates of
9.4% from 1985 to 1996. 1 Thailand's economy grew at an average of over 9% per
year which was the highest economic growth rate of any country at that time.
Inflation was kept reasonably low within a range of 3 .4-5. 7%. The baht was pegged
at 25 to the US dollar. 2
However, after the 1997- 1998 currency cnses, millions of people were
unemployed and impoverished and it wasn't until 2001 that Thailand regained
momentum over the baht and economy. On 14 May and 15 May 1997, the Thai baht
was hit by massive speculative attacks. On 30 June 1997, Prime Minister Chavalit
Yongchaiyudh said that he would devalue the baht. This was the spark that ignited
the Asian financial crisis as the Thai government failed to defend the baht, which
was pegged to the U.S. dollar, against international speculators. Thailand's booming
economy came to a halt amid massive layoffs in finance, real estate, and construction
that resulted in huge numbers of workers returning to their villages in the countryside
and 600,000 foreign workers being sent back to their home countries.

3

The baht devalued swiftly and lost more than half of its value. The baht
reached its lowest point of 56 units to the US dollar in January 1998. The Thai stock
market dropped 75%. Finance One, the largest Thai finance company until then,

1

Thailand had historically been a tiger economy, at http://en.wikipedia.

org/wiki/ Economy of Thailand.html, (last visited 29 December 2010).
2

Thailand's economy grew, at http://www.columbia.edu/cu/thai/html/financia

197 98.html., (last visited 29 December 2010).
3

Kaufman, Thai government failed to defend the baht pp. 193-198., at

http://wvvw.columbia.edu/cu/thai/html/financial97 98.html. (last visited 29 December
2010).

2
4

collapsed. It was the cause of many companies that imported goods from foreign
countries had to close down or faced a problem about liquidity.
When financial lawsuits related to such economic crisis had been brought to
the court, defending that and the happening of the economic crisis is the force
majeure, and made the settlement pass the nature to fighting it to pass to pay the
debt, Supreme Court of Thailand has decided that the economic crisis is not the
force majeure that the performance becomes impossible. The debtor is still liable for
his obligation to perform. Because Supreme Court of Thailand held that "Economic
Crisis" is not the force majeure but the debtor can be still repayment. The problems
about gain and lose has happened to businesses. Then, it does not the cases of the
performance becomes impossible or the force majeure which allows the debtor
becomes independent from his obligation. The performance becomes impossible as
follow Thai civil and commercial code in Section 219 which the performance
becomes impossible permanently and absolutely. This is different from the German
law that bring the main of Clausura rebus sic stantibus to apply and improve the
contact as follow in the Section 313 in the civil code of German.
But Thailand does not use the doctrine of Clausura rebus sic stantibus. Then,
see the case of debtor can the performance but the performance by the debtor unduly
burdensome or devaluate the contract perf01mance for the creditor such as changing
the exchange rate make the goods more expensive for the contracting party.

1.2 Hypothesis of the Study
Thailand economic crisis excuse, the Supreme Court did not consider the
Force Majeure in Section 8. The Court considered that it could be performed even
though it was hard to perform because the debt was higher than original or
considerably increasing of debt and it made unfairness especially the economic
crisis. The Supreme Court ruled that this event of economic crisis, debtor can pay his
or her debt and was not relieved from obligation pursuant to Section 219. Debtor has
4

David Liebhold., Thailand's Scapegoat? Battling extradition over charges of

embezzlement, a financier says he's the fall guy for the 1997 financial crash.,at
http://www.tune.com., (last visited 29 December 2010).

3

to be liable for absolute obligation. Therefore, it should be added the regulation in
Civil and Commercial law that the economic crisis is a force majeure to make the
debtor free from paying a full debt or paying some debt in the Section 8. Then the
court will do the justice and make it fair between the parties.

1.3 Objective of the Study
1. To study the principle of force majeure in civil law and force majeure in
commercial law as well as to study the exception to the Sanctity of Contract (Pacta
sunt servanda) and to study the Supervening Event (Clausula rebus sic stantibus) in
the foreign Law such as English Law, German Law and France etc.
2. To study the concepts, elements and differences between of Force
Majeure and Force Majeure in commercial law.
3. To study the problems of force majeure in commercial law in Thailand
cases and Impossibility of performance under Thai Civil and Commercial Code.
4. To find the solution from foreign laws and cases relating to the force
majeure in commercial law and hardship.
5. To find solutions for force majeure m commercial law problems m
Thailand.
~

1.4 Study Methodology
This research is based on documentary methodology which is focused on the
Provisions of relevant laws including the Civil and Commercial code Section 150,
Section 218, Section 219, Section 370, Section 372, CISG, German law, English law
and French law

1.5 Scope of the Study
Study the problem issues relating to force majeure in commercial law in
Thailand case, enforcement of relevant laws, including study to find the solution
from foreign laws and cases relating to the force majeure in commercial law and

4
hardship. To find solution for force majeure in commercial law problem in Thailand
will also be included

1.6 Expectation of the Study
1. To understand the principle force majeure in civil law and force majeure
in commercial law as well as studying the exception to the principle of Sanctity of
Contract (Pacta sunt servanda) and studying the Supervening Event (Clausula rebus
sic stantibus) in the foreign Law such as English Law, German Law and France etc.
2. To effect of the force majeure in civil law and force majeure in
commercial law
3. To understand the concept, element and difference between

Force

Majeure in civil law and Force Majeure in commercial law.
4. Analyze the problem of force majeure in commercial in Thailand.
5. To know the concepts, theories and principles concerning the problems of
force majeure in commercial in foreign countries
6. To know legal opinions and interpretations of foreign laws on their force
majeure in commercial
7. To identify the problems and determine the solutions to such problems.

Chapter 2
The Concept, Theory and Principle Concerning the Law on Force
Majeure in Civil Law and Force Majeure in Commercial Law

2.1 Force Majeure in Civil Law
The concept of force majeure5 , providing for the discharge of one or both
parties when a contract has become impossible to perform, has evolved progressively
in international trade practice by assuming many original and autonomous features
distinct from similar legal concepts.6 It is said that the roots of force majeure are in
the Roman concept of Vis maier, which serves as a limit to liability not based on
fault. Others submit that the roots of the classic concept lie in the Code Napoleon,
from which the words force majeure and irresistible compulsion or coercion are
taken. The approach of municipal legal systems to situations of force majeure varies
from country to country. In the practice of the European Court of Justice, force
majeure has been defined to be an event unusual, unforeseeable and beyond the
trader's control, the consequences of which could not have been avoided even if all
due care had been exercised.
2.1.l Definition of Force Majeure 7

*

Force Majeure means a party's non-performance is excused if that party
proves that the non-performance was due to an impediment beyond its control, and
that it could not reasonably be expected to have taken the impediment into account at
the time of the conclusion of the contract or to have avoided or overcome the
5

The concepts of force majeure, at http://www.cisg.law .pace.edu/cisg/biblio/

rimke.html. (last visited 29 December 2010).
6

Ugo Draetta, "Force Majeure Clauses in International Trade Practice": lnt'l

Bus. L. J. 5 (1996): 547., athttp://www.cisg.law .pace.edu/cisg/biblio/ rimke.html. (last
visited 29 December 2010).
7

Definition of force majeure., at http://www.trans-lex.org/100970,(last visited

29 December 2010).

6

impediment or its consequences such as, riots, insurrection, commotion, sabotages,
strikes, work stoppages as stated in the labor law, any eviction, accident, earthquakes,
storms, fries, floods, plague, unusually severe weather conditions and explosions.
In most cases, the term "force maj eure" refers to an external event that
is unforeseeable and irresistible which makes the performance of the contract at least
practically impossible. The relation of impossibility to force majeure is that force
majeure can be defined as qualified impossibility. It is impossibility restricted by the
type of cause and foreseeability. 8 In more general terms, it can be said that force
majeure occurs when the performance of a contract is impossible due to
unforeseeable events beyond the control of the parties. 9

2.1.2 The Elements of Force Majeure in Civil Law Separated into Three
Parts as follows 10
1. That it could not be foreseen
2. That it could not be prevented
3. That it renders performance of a contractual obligation impossible at
all or for a certain time.
The Force Majeure pursuant to the Thai Civil and Commercial Code
Section 8 provided that the Force Majeure denotes any event that the happening or
pernicious result of which could not be prevented even though a person against

8

Liu Chengwei, Remedies for Non-performance -Perspectives from CISG,

UNIDROIT Principles and PECL, p.290., at htp www.jus.uio.no/sisu/, (last visited
29 December 2010).
9

Wouter Den Haerynck, "Drafting Hardship Clauses in International

Contracts," Structuring International Contracts, Dennis Campbell ed. (1996); pp.
231-232., at http://www.cisg.law .pace.edu/cisg/biblio/ rimke.html., (last visited 29
December 2010).
10

Liu Chengwei, "The legal elements for the qualification of an event as

force majeure (vis maior, act of God, etc.)," Remedies for Non-performance Perspectives from CISG. UNIDROIT Principles and PECL, p. 290., at http://www.
jus.uio.no/sisu/, (last visited 29 December 2010).

7

whom it happened or threatened to happen were to take such appropriate care as
might be expected from him in his situation and in such condition.
The Supreme Court considered the Force Majeure as a common
principle to be applied for cases and it is deemed to be one of the impossibility of
performance. If a debtor intends not to pay his or her debt, debtor cannot use the
Force Majeure to excuse pursuant to The Supreme court case no.1296/2518.
The Force Majeure pursuant to the Thai Civil and Commercial Code
Section 8 provided that the Force Majeure means the circumstance that the debtor is
not responsible and the incurrence that can not be prevented. The facts that are over
control by debtor in the case that debtor can not raise the Force Majeure to use in
every circumstance. It depends on the circumstantial occurrences. In the case of the
Force Majeure, debtor is not responsible for liability according to Section 219. That
means debtor will be relieved from its obligation or reciprocal contract the law which
applies according to Section 370 or Section 372 in the case may be.

2.2 Force Majeure in Commercial Law11

-

~

Force majeure in commercial is the hardship which is aimed to settle the
problems resulting from non-performance either by suspension or termination. It is a
fundamental change in the circumstances beyond the control of the parties that
affects the existing contractual obligations. It is a ground for relief from some or all
contractual duties. But in many cases where either or both parties maintain an
economic interest in continued contractual cooperation which is typical for long-term
contracts interrupted halfway in their execution, there is a sort of consensus that
other solutions must be found. Such solutions are usually found in the context of
force majeure in commercial clauses or hardship clauses, which are frequently
introduced into contracts in international trade.

11

Liu Chengwei, Hardship in Remedies for Non-performance -Perspectives

from CISG, UNIDROIT Principles and PECL ,p. 291.,at http://www.jus.uio.no/sisu/,
(last visited 29 December 2010).

8
2.2.1 Definition of Force Majeure in Commercial Law

The Force Majeure in commercial law means that as a situation where
the occurrence of events fundamentally alters the equilibrium of the contract,
provided that those events meet the requirements laid down therein 12, the
performance of a contract has become more onerous for the performing party. A
typical example of force majeure in commercial or hardship would be a steep rise in
13

the prices of raw materials after the conclusion of the contract. , economic crisis etc.
The performance of the disadvantaged party has become much more burdensome, but not
impossible.
Law of Thailand has not provided force majeure in commercial law in
Thai civil and commercial code but only have force majeure in Section 8.

2.2.2 The Element of Force Majeure in Commercial

Nonetheless, the circumstances in which hardship generally exists as
usually set out in force majeure in commercial Law normally incorporate three
elements as follow.

14

Any event of legal, economic, technical, political or financial

nature:
1. which occurs after the conclusion of the contract.
2. which could not reasonably have been taken into account by the
disadvantaged party at the time of the conclusion of the contract and
3. which fundamentally alters the equilibrium of the contractual
obligations, thereby rendering the performance of the contract excessively onerous

12

Comment 1 on Art. 6.2.2 UPICC., at http://www.cisg.law.pace.edu/cisg/

biblio/ rimke.html, (last visited 29 December 2010).
13

Liu Chengwei, Hardship in Remedies for Non-performance -Perspectives

from CISG, UNIDROIT Principles and PECL, p.291., at http://www.jus.uio.no/sisu/,
(last visited 29 December 2010).
14

Liu Chengwei, Hardship in Remedies for Non-performance -Perspectives

from CISG, UNIDROIT Principles and PECL, p.291., at http://www.jus.uio.no/sisu/,
(last visited 29 December 2010).

9

for that party provided that party has not, through express stipulation or by the nature
of the contract, assumed the risk of that event.
2.2.3 Legal Effect of Force Majeure in Commercial Law 15

1. In case of hardship, the aggrieved party may claim renegotiation of
the contract with a view to reach agreement on alternative contractual terms which
reasonably allow for the consequences of the event.
2. If the parties fail to reach agreement on these alternative terms
within reasonable time, either party may apply to a court or arbitral tribunal in order
to have the contract, adapted to the changed circumstances. It provided the applicable
procedural law allows for such adaptation, or terminated at a date and on terms to be
determined by the court or arbitral tribunal. In my opinion, force majeure in
commercial law separated into two situations as following.

1. Economic Crisis

1) Currency Exchange

Currency exchange rate means the ratio of one currency when
compared to other currencies at the exchange rate which is one of the links to price
of another Country. For example, Thailand has affected the economic crisis in 1997
by hitted the value of Baht by the investor and that caused the Government had
devalued the Baht and the baht reached its lowest point of 58 Baht to the US dollar. 16
It was the cause of many companies that import goods from foreign had to close

down or faced a problem about liquidity because the performance of a contract has
become more onerous for the performing party.

15

Section 313 of German Civil Code.

16

David Liebhold., Thailand's Scapegoat? Battling extradition over charges

of embezzlement. a financier says he's the fall guy for the 1997 financial crash, at
http://www.TIME.com, (last visited 29 December 2010).

10
2) Inflation

In the case of inflation which make a result of the changing rate
of currency. It caused the currency devalued and can not purchase merchandise or
services as the same as it could.
For example, the buyer for house in the long terms loan, the first
installment was paid 1,000 Mark, then the economic crisis occurred and the Mark
devalued until it was worthless. The performance of the disadvantaged for creditor
has become much more burdensome to receive the price of house, but not
impossible. The German court ruled that the change of substance of contract
happened in this case and ruled that the buyer had to pay the actual price of house in
the time inflation occurred.

2. Other Commercial and Hardship

Rise in the prices of raw materials A typical example of force
majeure in commercial or hardship would be a steep rise in the prices of raw materials
after the conclusion of the contract. 17
For example, in the derivatives of rubber asphalt out, the yield from
crude oil when international crude oil price increases, It caused prejudice to the price
of construction materials. To rise prices accordingly. The performance of the
disadvantaged party has become much more burdensome, but not impossible. It is
force majeure in commercial law in case Rise in the prices of raw materials.

2.3 Force Majeure in Civil Law and Force Majeure in Commercial
Law in Contract
2.3.1 The Force Majeure in Civil Law in Contract

The force majeure in contract is a clause in contract that is intended to
cover cases in which unforeseen events occur. Force Majeure Clause, which lays

17

Liu Chengwei, A typical example of hardship in Remedies for Non-

performance -Perspectives from CISG, UNIDROIT Principles and PECL, p.291., at
http://www.jus.uio.no/sisu/, (last visited 29 December 2010).

:~5C9
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down the conditions for release from liability when perfo1mance of a contractual
obligation has become impossible. These clauses also excuse a party from liability if
some unforeseen event beyond the control of that party prevents it from performing
its obligations under the contract. Typically, force majeure clauses cover natural
disasters or other "Acts of God", as follows.
1. Force Majeure denotes any event the happening or pernicious result
of which could not be prevented even though a person against whom it happened or
threatened to happen were to take such appropriate care as might be expected from
him in his situation and in such condition.
2

Acts of the government such as a change to the energy policy or a

chance in law which adversely affects the capability of a party to perform according
to any provision of the agreement.
3

Blockades or act of the enemies m a warlike situation whether

declared or not.
4

Riots, insurrection, commotion, sabotages, strikes, work stoppages

as stated in the labor law, any eviction, accident, earthquakes, storms, fries, floods,
plague, unusually severe weather conditions and explosions.
5

Expropriation or acquisition of the Facility, any assets or rights, any

shares or other interests of the Supplier or Purchaser by any governmental agency or
any act or omission which adversely affects the Facility under contract.
Force Majeure in Contract is important for contract, the force majeure
clauses are intended to excuse a party only if the failure to perform could not be
avoided by the exercise of due care by that party. 18

2.3.2 Force Majeure in Commercial Law in Contract

Force majeure in commercial in contract is a clause in a contract that is
intended to cover cases in which unforeseen events occur that fundamentally alter the

18

The force majeure clauses, at http://www.library.yale.edu/~llicense/forcegen.shtml,

(last visited 29 December 2010).

12
equilibrium of a contract resulting in an excessive burden being placed on one of the
parties involved 19 such as, economic crisis.
These clauses typically recognize that parties must perform their
contractual obligations even if events have rendered performance more onerous than
would reasonably have been anticipated at the time of the conclusion of the contract.
However, where continued performance has become excessively burdensome due to
an event beyond a party's reasonable control which it could not reasonably have
been expected to have taken into account, the clause can obligate the parties to
negotiate alternative contractual terms which reasonably allow for the consequences
of the event. 20

2.4 Differences between Force Majeure in Civil and Force Majeure
in Commercial Law
Force majeure in commercial and force majeure seem to be related to each
other, particularly since they share some features they both cater to situations of
changed circumstances. Force majeure in commercial and force majeure constitute
exceptions to the principle pacta sunt servanda they apply in situations where the
circumstances existing at the conclusion of the contract have subsequently changed
so drastically that the parties would not have made the contract, or would have made
it differently had they known what was going to happen.
Nevertheless, these conceptions also differ from each other and no specific
overall trend may be traced. 21 They are implemented in different ways. The

19

Kluwer Law International Force Majeure and Hardship Clauses Retrieved

on 14 June 2010., at http://www.cisg.law .pace.edu/cisg/biblio/ rimke.html, (last
visited 29 December 2010).
20

Hardship clause, at http://en.wikipedia.org/wiki/Hardship clause, (last visited

29 December 2010).
21

Liu Chengwei, These conceptions also differ of hardship in Remedies for

Non-performance -Perspectives from CISG, UNIDROIT Principles and PECL
p.291., at http://www.jus.uio.no/sisu/, (last visited 29 December 2010).
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difference between the two definition is mostly described in such a way that force
majeure in commercial law is at stake where the performance of the disadvantaged
party has become much more burdensome, but not impossible, while force majeure
means that the perfo1mance has become impossible for the party concerned, at least
temporarily.
Moreover, there seems to be a functional difference between the two
concepts. Force majeure in commercial constitutes a reason for a change in the
contractual program of the parties and has a deeper influence on the implementation
of the contract than normal variants which come up in this process; however force
majeure in commercial is nevertheless related to the fulfillment of the contract. The
aim of the parties remains to implement the contract. Force majeure, however, is
situated in the context of non-perfonnance, and deals with the suspension or
termination of the contract. 22
In other words, force majeure in commercial (hardship) occurs where the
performance of the disadvantaged party has become much more burdensome, but not
impossible. On the other hand, force majeure means that the performance of the
party concerned has, at least temporarily, become impossible. The classical concept
of force majeure is primarily directed at settling the problems resulting from nonperformance, either by suspension or by termination. The concept of hardship,
however, is mainly directed at the adaptation of the contract. 23

22

Liu Chengwei, These conceptions also differ of hardship in Remedies for

Non-performance -Perspectives from CISG. UNIDROIT Principles and PECL., p. 291., at
http://www.jus.uio.no/sisu/, (last visited 29 December 2010).
23

Liu Chengwei, These conceptions also differ of hardship in Remedies for

Non-performance -Perspectives from CISG. UNIDROIT Principles and PECL,
p.291., at http://www.jus.uio.no/sisu/, (last visited 29 December 2010).
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2.5 Effects of Force Majeure in Civil Law and Force Majeure in
Commercial Law
2.5.1 Impossibility24
Impossibility is normal deemed as an objective impossibility because of
the absolute impossibility. Some academic advisors are considered that subjective
impossibility is deemed to be absolute impossibility too. Impossibility in civil law
can be divided into 2 categories

1. Objective Impossibility
Objective

impossibility

means

(nobody

can

perform)

the

impossibility of performance by ordinary people cannot perform permanently such as
Mr.A agreed to purchase white TOYOTA from Mr.B and then delivery will be made
on July

4th

2010. Before such date of delivery, the TOYOTA is broken and

disappeared. This causes impossible performance of delivery. Objective impossibility may
cause the legal meanings depending to when the impossibility occurred as divided 2
categories

1)

Initial Objective Impossibility
Initial Objective impossibility means (performance was

already impossible when the contract was concluded) 25 the performance which
cannot be made to perform by ordinary people since the beginning of agreement
made. The Civil Code deems that it falls into a null pursuant to 150 of Thailand Civil
Code

24

Christoph Brunner, Types of impossibility in Force Majeure and Hardship

under General Contract Principles (United States of America: Aspen Publishers, Inc.,
n.d.), p. 82.
25

Ibid.
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Thai civil and commercial code Section 150 indicates that an
act is void if its object is expressly prohibited by law or is impossible, or is contrary
to public order or good moral. 26

(1) Section 150 Has Two Elements
a. The object of obligation becomes impossibility.
b. Before the contract has been concluded, the object of
obligation becomes impossibility.

(2) The Effect of Section 150
The effect of this section is that an act is void if its object
is impossible.
For example; Mr. A agreed to buy a house from Mr. B
while agreement is madding the house is burning. This causes the perfo1mance
cannot be performed as it is called initial objective impossibility.

2)

The Subsequent Objective Impossibility

-

The Subsequent objective impossibility means (partial and
total impossibility) 27 performance cannot be made by ordinary people which
occurred after an agreement is made. This causes the impossibility and no one can
perform it but such impossibility, debtor whether is reliable for? This can be divided
2 categories;
(1) Debtors are not responsible for the result by law because

they are relieved from all debts pursuant to 219 of Civil Code.
(2) Debtor failed to perfonn obligation which is impossibility,
debtor has to be responsible for damages according to 218 of Civil Code.
For example, Mr. A has brought a dog to a veterinarian for
taking care of in period of l month. While the dog is running, the car hit the dog and
suddenly it is dead. If veterinarian can prove that he made all effort to take care of
the dog and it was an accident, he can be relieved from all obligations according to
26

Section 150 of Thai Civil and Commercial Code.

27

Christoph Brunner, op.cit., p .82.
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219 of Civil Code. Provided that the dog is dead by negligence of a veterinarian, he
has to pay damages for the death of the dog.

2. Subjective Impossibility
Subjective impossibility means (the specific debtor cannot perform,
but somebody else could)28 the impossible performance by debtor, even though
outside party can perform it but it can not make the agreement valid. Such
performance has to be made only debtor in mainly. This impossibility come from
ability of debtor himself according to Thai civil and commercial code Section 219
paragraph two. It is equivalent to a circumstance rendering the performance
impossible. For example, A received a heart surgery from B hospital in amount of
500,000 Baht by specifying Doctor D. to operate because Doctor D is the best
surgery Doctor. Then, Doctor D has got an accident, causing his arm incapable.
Even though other doctors can operate A's heart surgery but the performance in this
case is subjective impossibility. Subjective impossibility may lead to the result of
law differently as divided into 2 categories:

1)

Initial Objective Impossibility
Initial Objective impossibility means (performance was

already impossible when the contract was concluded)29 the performance which
cannot be performed by only debtor at the beginning of the making of an agreement.
Even though other people can perform, the agreement is null as well.
For example, Mr.A hires Mr.B to draw a picture. While an
agreement was being made, Mr.B's arm is broken. He cam1ot draw a picture,
although other people can draw, such agreement is null pursuant to 150 of Civil
Code because the agreement is specific only for Mr.B to draw a picture.

28

Christoph Brunner., Ibid.

29

Ibid.
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2)

Subsequent Subjective Initial Objective Impossibility
Subsequent subjective Initial Objective impossibility means

(partial and total impossibility) 30 the impossibility that cannot occur or impossibility
that happens after the agreement is made by reason of ability of debtor. Debtor has to
be responsible for debts according to 218. Debtor is not in part of a fault. Debtor is
not responsible for debt to creditor and relieves from performing his obligation.
For example, Mr. A hires Mr. B to draw a picture. While an
agreement was being made, Mr. B's arm is broken. He cannot draw a picture,
although other people can draw, such agreement is null pursuant to 150 of Civil
Code because the agreement is specific only for Mr. B to draw a picture.

2.5.2 The Excuses of Debtor to Perform the Obligation

1. The Debtor's Excuse by Law

The debtor's excuse to perform the obligation according to Thailand
civil and commercial code can be separated into three Sections as follows.

1) Section 219 Paragraph One
Section 219 paragraph one indicates that the debtor is relieved
from his obligation to perform, if the perfonnance become impossible in
consequence of a circumstance, for which he is not responsible, occurring after the
creation of the obligation according to civil and commercial code Section 219
paragraph one. 31
I explained to Section 219. The impossibility of perfmmance in
Section 219 paragraph one is circumstance over control of debtor, excused to
creditor. This section affected to debtor, relieved them from his obligation to
perform. The characteristic of the impossibility of performance according to Civil
Code Section 219:
(1) It has any circumstance that happens after obligation was
made.

°Clnistoph Brunner., Ibid.

3

31

Section 219 paragraph one of Thai Civil and Commercial Code.
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(2) The circumstance makes the impossibility of performance.
The circumstance which

make the impossibility of

performance in Section 219 paragraph one depend on force majeure in Section 8. In
order to explore the impossibility, the Force Majeure means the circumstance that the
debtor is not responsible and which could not be prevented. The facts that are over
control by debtor in the case that debtor can not raise the Force Majeure to use in
every circumstance. It depends on the circumstance occurs. In the case of the Force
Majeure, debtor is not responsible for according to article 219. That means debtor
will be relieved from its obligation

2) Section 370 Paragraph One
Section 370 paragraph one indicates that if the object of a
reciprocal contract is the creation or transfer of a real right in a specific thing, and
such thing is lost or damaged by a cause which is not attributable to the debtor, the
loss or damage falls upon the creditor. 32
Section 370 paragraph one is applied to performance become
impossible under reciprocal agreements but it does not apply to unilateral agreement.

(1)

This Section Has Three Elements as Follows
a. The agreement is reciprocal contract.
b. The reciprocal contract is the creation or transfer of a

real right in a specific thing and
c. The thing is lost or damaged by a cause which is not
attributable to the debtor.

(2)

The Effect of Section 370 Paragraph One
The effect ofthis section is the loss or damage falls upon the

creditor.
Reciprocal contract means parties have the right and duty
to perfonn under the contract together. Thai Civil and Commercial Code Section 370
will be applied when an object of a reciprocal contract is the creation or transfer of a
32

Section 370 paragraph one of Thai Civil and Commercial Code.
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real right in specific thing which its loss or damage from circumstance 1s not
attributable to the debtor, the loss or damage falls upon the creditor.
For example, as Mr. A agreed to purchase white TOYOTA
111

from Mr. B and then delivery will be made on July 4

2010. Before such date of

delivery, the TOYOTA is broken and disappeared. This agreement is reciprocal
contract. Mr. A has to perform the obligation to Mr. B and Mr. A is required to
deliver car to Mr. B. Later, a white Toyota lost by a cause that is not attributable to
the Mr. B. Thus, the damaged falls upon Mr. A as creditor according to Section 370
paragraph one.

Mr. B is relieved from his obligation to price of a Toyota car

according to 219 paragraph one.

3)

Section 37Z Paragraph Two
Section 372 paragraph two indicates that except in the cases

mentioned in the Section 370 and Section 371, if an obligation becomes impossible
of performance by a cause that is not attributable to either party, the debtor has no
right to receive the counter-performance. 33

(1) This Section Can Be Separated into Two Elements as
Follow
a. The agreement is reciprocal contract but the contract is
not the creation or transfer of a real right in a specific thing such as, employment
contract, hire of work etc.
b. An obligation becomes impossible of performance by a
cause that is not attributable to either party

(2) The Effect of This Section
The effect of Section 3 72 paragraph one is that the debtor
has no right to receive the counter-performance.
For example, Mr. A received a heart surgery from B
hospital in amount of 500,000 Baht by specifying Doctor D. to operate because
Doctor D is the best surgery Doctor, then Doctor D has an accident, causing his arm
33

Section 372 paragraph one of Thai Civil and Commercial Code.
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incapable. This agreement is hire of work contract. It is not character of transfer of a
real right in a specific thing. This agreement shall be applied by Section 372. Doctor
D can not do it. The heart surgery becomes impossible by a cause not attributable to
either parties, the B hospital has no right to receive the counter-performance
according to Section 372. For Mr. A, he is relieved from medical treatment fee to the
B hospital according to Section 219 paragraph one.
In economic crisis, other commercial and hardship,

Supreme Court interpreted that these events are not force maj eure in Section 8 that
cause of impossibility of performance according to Section 219. I separated into two
cases as follows.

(3) Economic Crisis
For Thailand economic crisis excuse, The Supreme Court
did not considered the Force Majeure in Section 8. The Court considered that it could
perform even though it was hard to perform because the debt was higher than
original or considerably increasing of debt and it made unfairness especially the
economic crisis. The Supreme Court ruled that this event of economic crisis, debtor
can pay his or her debt and was not relieved from obligation pursuant to 219. Debtor
has to be liable for absolute obligation. According to Civil Code Section 219, the
Supreme Court laid down the verdict that economic crisis was not the impossibility
of obligation. The debtor can afford to pay all debts, the loss or profit from making a
business is normally seen in the real world. It did not cause the impossibility of
obligation.
The impossibility of performance means it is absolute
non-performance at all obligation or non-perfom1ance of most obligations or nonperformance of substantive of obligation. Such doctrine of 219 of Civil Code, I have
an opinion that doctrine of Clausula rebus sic stantibus is the doctrine to apply for
the changing circumstance to enhance flexibility of the doctrine of Sanctity of
Contract or Pacta sunt servanda. This applies only for the Force Majeure. If
impossibility of obligation happens, debtor should be relieved from all obligations.
The judgment of Thai court decision that its performance
can be achieved. However, debt is causing undue burden to the other party to pay too

21
much debt, which is unfair to both parties. The courts decide such circumstances,
which are not a performance has become absolute impossibility. Debtor must be
responsible for the debt according to contract. We may not reduce or adjust the debt
balance.
Case 134 , Supreme Court decision stating that the debtor is
relieved from his obligation to perform, if the performance become impossible in
consequence of a circumstance, for which he is not responsible, occurring after the
creation of the obligation according to civil and commercial code Section 219
paragraph one. The economic crisis in Thailand could affect some debtor and effect
to debtor. They could not pay their debts with financial institutions as usual.
However, economic crisis is not a circumstance becomes impossible of performance
and defendant has a duty to pay debts to the plaintiff. The defendant excuse that
economic crisis of Thailand is not defendant's excuse in order to relieve from the
execution for his debts according to judgment of the Supreme Court No 3506/2546.
Case 2, that's defendant announced sale of residential
housing projects to public and the plaintiff then. The defendant is not prepared to
make available when the problem about investments by financial institution. During
the construction project, the bank suspended loans division because economic crisis
occurred in Thailand. It is causing the operation of construction disruption. The
Supreme court confirms that the problem with the investment of this happens by the
fault of the defendant because the defendant did not provide the protection that can
be prevented. Thus, it is not force majeure according to civil and commercial code
section 8 and the defendant is not relieved from his obligation as the following of
Supreme Court 9047/2544.

(2) Other Commercial and Hardship

Rise in the prices of raw materials
Case 135 is about the derivatives of rubber asphalt out and
the yield from crude oil. When international crude oil price increases, it cause
prejudice to the price of construction materials. To raise prices accordingly, Supreme
34

Supreme Court of Thailand decision number 3506/2546.
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Supreme Court of Thailand decision number 2934/2522.
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Court decided that Sellers are required to submit rubber out to buyers. Be attributed
to the international oil price increases come as cannot bring the rubber out because
impossible event incurred the debt is not only according to Supreme Court decision
number 2934/2522.
Case 2 36, another case was that a hire purchaser did not
perform construction of the concrete roads and waste pipe according to agreement.
The hire-purchaser rose to argument that the cost of concrete road construction and
pipe laid down were considerably increased and the raw materials were out of order.
These excuses could not become the Force Majeure pursuant to the Supreme Court
no. 928/2521.
The Judgment of the Supreme Court under this Rubber tires
to find the seller in the market prices, which is much higher because of higher crude
oil prices. Using Section 219 will adjust that. Sellers can also find a rubber delivered
to the buyer. No repayment is impossible sink is definitely the vendor must also
perform the debt is sold to tire shipments to the buyer. Even have to cost any more.
Court did not pause and look up to this point, nor focus on the fairness of contractual
performance. Hence, Thai laws contain no provisions regarding repayment becomes
impossible because of economic factors as a commercial force majeure, which makes
the debtor's repayment difficult or harder to bear due to the economic crisis.
Nevertheless, according to the consideration of Supreme Court, Section 219 will
apply only considering the fact that the person bringing it up. The event that the
parties cannot anticipate, while contract to the event of sudden changes. Legal
consequences should not follow the original agreement of the parties. It should give
both parties the right to adjust contract tenns according to the event that converted.
The verdict of the Supreme Court did not opine that
Thailand's economic crisis and rise in the prices of raw materials are a force majeure
causing injustice to both parties.

2.

The Debtor's Excuse by Contract
The debtor's excuse by contract is what the parties have agreed in

advance. In terms of force majeure agreement and force majeure in commercial which effect
36

Supreme Court of Thailand decision number 928/2521.
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to the parties according to the principle of freedom of contract, the parties was obliged to
agreement. I separate into two clauses as follows.

1) Force Majeure Clause
For example, the contract stipulates that work stoppages as stated
in the labor law in force majeure clause. After conclusion of contract work stoppages
as stated in the labor law occurred. The obligation becomes impossible according to
force majeure clause.

2) Force Majeure in Commercial Clause
For force majeure in commercial clause in contract, the parties
agree that if economic crisis occurred, the parties must renegotiation of the price of
goods. It is force majeure in commercial clause in contract. Therefore, if economic
crisis occurred, the parties must renegotiation according to force maj eure m
commercial clause. It is the principle freedom of contract.

2.6 The Principle of Good Faith

-

1J::lll

rl::a

Another definition of good faith emphasizes the use of the principle by courts
to constrain the discretion that the parties may have over a decision affecting the
parties' rights and duties. In this way, courts hold that good faith requires the
"discretion exercising party" to act fairly, in order to "protect justifiable expectations
arising from their agreement." 37
Good faith has also been associated with the legal rules related to honesty,
fairness and reasonableness. Hence, O'Connor describes good faith as "a
fundamental principle derived from the rule pacta sunt servanda, and other legal
rules, distinctively and directly related to honesty, fairness and reasonableness, the
application of which is determined at a particular time by the standards of honesty,
fairness and reasonableness prevailing in the community which are considered

37

S.J. Burton, Principles of Contract Law, 2°d ed. (St. Paul, Minn.: West Group,

2001), pp. 444-445., at http://www.diritto.it., (last visited 29 December 2010).
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appropriate for formulation in new or revised legal rules."38 Therefore, define good
faith in contract as just and honest conduct, which should be expected of both parties
in their dealings, one with another and even with third parties, who may be
implicated or subsequently involved. Good faith requires that each party shall be fair
and honest in negotiations and, once the agreement has been reached, that the parties
also perform their respective obligations and enforces their rights honestly and fairly.

2.6.1 The Principle of Good Faith under Roman Law
The origins of good faith can be traced to Roman law. The restrictions
of formal procedure in Roman law were surmounted by measures taken by those
charged with administering justice. Roman law offers the first example of a legal
system adapting under the influence of equitable concepts. 39
Bona fides can be translated to mean in accordance with ·good faith.
Originally understood to mean that a man should remain faithful to his word and
should honor his undertakings. Bona fides on the other hand was utilized to ascertain
the content of a concluded contract. It required the parties to act honestly and
therefore influenced the manner in which a contract was performed. The
qualification of fides as bona fides therefore emphasizes the specificity of the
standard of behavior that was required. 40
As in Roman law, the concept contributed considerably to the sort of
flexibility, convenience and informality required by the international community of
merchants. As a result, the definition of such principle represents one of the most
difficult aspects in the reading and thus interpretation of the entire concept. There are
several different possibilities. Over the centuries, the reception and 'digestion' of the
principle has been very different depending mainly on the jurisdictional structure of
38

J.F.O'Connor, Good Faith In English Law (Brookfield: Dartmouth

Publishing Company, 1990), p.102.
39

Martin Schermaier, "Bona Fides in Roman Contract Law," in Reinhard

Zimmermann and Simon Whittaker (eds), Good Faith in European Contract Law
(2000), p .65., at http://www.diritto.it, (last visited 29 December 2010).
40

J. Edward Bayley, "A Doctrine of Good Faith in New Zealand Contractual

Relationship," (Thesis of Master of Laws, University of Canterbury, 2009), p. 5.
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receptionist states. As a result, it has been difficult to give a general definition of the
concept valid for interpretation in multiple legal systems, thus rendering the concept
in itself subject to different interpretations. The term 'good faith' has thus given rise
to several strands with respect to its meaning.
Firstly, it could be considered a duty to act fairly and equitably towards
the other party.
Secondly, it could be a duty and issue of trust and confidence between
the parties involved.
Thirdly, it might see the establishment of a set of standards of
reasonable behavior in contractual relations and
Finally, it could be defined by a set of examples of 'bad faith'.
Therefore, according to different cultures, jurisdictions, functions and
scopes the term is nowadays differently associated. For example, 'fairness', 'fair
dealing', 'duty of loyalty', 'reasonableness' (England, Sweden); 'not acting in bad
faith' (US, PICC, PECL) and 'taking into account the other party's interests'
(Germany, Netherlands). 41

2.6.2 The Principle of Good Faith under German Law42

The Principle of Good Faith Section 242 in Civil Code of German Law,
in Germany, good faith is linked with the notion of 'Treu und Glauben' (literally,
fidelity and faith), and is enshrined in §242 of the German Btirgerliches Gesetzbuch
(BGB) which provides that "the debtor is bound to perform according to the
requirements of good faith, ordinary usage being taken into consideration."
41

Cristiano Pettinelli, "Good Faith in Contract Law Two Paths, Two Systems,

The Need for Harmonization," (Thesis of Master of Law, International Business
Law, University of London), p.4., at http://www.diritto.it., (last visited 29 December
2010).
42
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2010).

26
The concept of good faith has strongly influenced contract law in
civil legal system and the consideration given to the concept assumes different
importance according to the diversity of areas to which it is applied. This segment
will therefore provide a general overview of the states which have embraced good
faith as a central principal of their systems. In the Republic of Germany, contractual
obligations are subject to the standard of good faith.
It is linked with the notion of Treu und Glauben and is set forth in §

242 of the Btirgherliches Gesetzbuch (BOB) states that an obliger has a duty to
perform according to the requirements of good faith, taking customary practice into
consideration. 43 Which sets forth in general terms that the debtor is bound to perform
according to the requirements of good faith, taking into consideration general
practice in commerce. Whittaker and Zimmermann explain this notion thus:
"Treue ... signifies faithfulness, loyalty, fidelity, reliability; Glaube
means belief in the sense of faith or reliance. The combination of 'Treu und
Glauben' is sometimes seen to transcend the sum of its component and is widely
understood as a conceptual entity. It suggests a standard of honest, loyal and
considerate behavior, of acting with due regard for the interests of the other party,
and it implies and comprises the protection of a reasonable reliance. This is not a
legal rule with specific requirements that have to be checked but may be called an
'open' norm. Its content cannot be established in an abstract manner but takes shape
only by the way in which it is applied". 44
The provision had a profound effect on the development of German
contract law by the courts that created a number of obligations to ensure a loyal
performance of a contract such as a duty of the parties to cooperate, to protect each
other's interests and to give information. The German uses Section 242 in order to
include impossibility of economic into impossibility of performance in Section 275.

43

Section 242 of Civil Code of Geiman.
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Galgano, Diritto Privato, CEDAM, Padova, 1981, pp. 320-326., at http://
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2.6.3 The Principle of Good Faith under French Law Section 1134 in
Civil Code of French Law
In France also, according to article 1134, para. 3 of the French Civil
Code, contracts must be perfo1med in good faith. Though the French courts have not
given the notion of bonne Joi the same importance as the German courts, similar
results were obtained by the application of a general theory of abus de droit which
was developed at the end of the 19111 century and was based on good faith.
Performance of contracts in good faith has been interpreted by French jurists as
implying two duties on the contracting parties (i) a duty to act loyally (obligation de
loyaute ') and (ii) a duty to cooperate (devour de cooperation). 45
French contract law was initially dominated by the idea of the
'autonomie de la volonte' rather than good faith. Heavy emphasis was placed on
examining whether, in the circumstances leading up to the making of an agreement,
there was a defect in consent of one of the parties, with the notion of 'erreur' being
widely interpreted. The French Civil Code provides that contracts must be performed
in good faith (Article 1134, para. 3) but this principle has been also extended to the
negotiation and fonnation of contracts. However, the French courts have not given
the principle of good faith the same importance as have the German comts, but
similar results were obtained in France by application of a general theory of abuse of
rights, developed at the end of the 19th century and based on good faith. This
basically provides that a party's right may be limited or lost if enforcing it would
amount to an abuse of right. Though there appears to be no juristic agreement on its
proper limits, two variants became particularly prominent. A person being said to
abuse a right if its purported exercise (i) was effected with an intention to harm
another person or (ii) was contrary to its economic or social purpose.

45

Cristiano Pettinelli, "Good Faith in Contract Law Two Paths, Two
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2.6.4 The Principle of Good Faith under English Law

In English law 46 , according to many writers, there is no general rule
requiring the parties to negotiate in good faith (O'Connor, 1990; Whittaker, 2000b).
This does not mean that there is a free-for-all, with no controls on contracting parties.
The traditional rules proscribing duress, undue influence and fraud, still apply. Other
than that, in English law, either party is entitled to break off negotiations at any stage
before the final conclusion of the contract. Liability for pre-contractual behavior is
only imposed under limited circumstances such as fraudulent representation or
negligent misstatement, as discussed more fully below. Although English common
law recognized a principle of good faith in contractual dealings in the mideighteenth
century, the modem view is that in English law, good faith is, in principle, irrelevant.
Bingham L.J. stated in Interfoto Picture Library Ltd v. Stilletto Visual Programmes
Ltd (1989) that, " in many civil law systems, and perhaps in most legal systems
outside the common law world, the law of obligations recognizes and enforces an
overriding principle that in making and carrying out contracts parties should act in
good faith. This does not simply mean that they should not deceive each other, a
principle which any legal system must recognize; its effect is perhaps most aptly
conveyed by such metaphorical colloquialisms as 'playing fair', 'coming clean' or
'putting one's cards face upwards on the table'. It is in essence a principle of fair
open dealing English law has, characteristically, committed itself to no such
overriding principle but has developed piecemeal solutions in response to
demonstrated problems of unfairness." Many English writers often use the term "fair
dealing" rather than "good faith" on the basis that the latter term "nowadays has a
fuzzy sound to the ears of English lawyers" (Harrison, 1997) and may appear as a
vague literary concept. The term "fair dealing" connotes observance of fairness
which appears as a more objective test to common law lawyers. However, it should
be emphasized that this objective connotation is also included in the civil law notion
of "good faith".

46

Emily M. Weitzenbock, Good Faith and Fair Dealing in the Context of

Contract Formation, p.3., at http://www.cisg.law .pace.edu/cisg/biblio/ rimke.html.,
(last visited 29 December 2010).

29
The Historical Development of Good Faith in English Law is
fundamental that the development of good faith within England is primarily
attributable to the Court of Chancery. This is a natural consequence of the fact that
the principles of good faith inherent in canon law were imported by the early
ecclesiastical chancellors into the Court of Conscience. 47 Good faith and conscience
inevitably lie deepest in the foundations of equity. W T Barbour recognizes:
The chancellor was an ecclesiastic, and probably carried with him into
chancery the principles and theories of the ecclesiastical court. It is notorious that the
ecclesiastical court did assume jurisdiction over laesio fidei. What more natural than
that the chancellor should have proceeded upon the ground of breach of faith? .. .! do
not think it necessary to base the chancellor's jurisdiction on breach of faith alone;
but that he did enforce gratuitous promises cannot be doubted.
However, the Court of Chancery was not the first or the only court in
England to embrace concepts of good faith. Henry II was infamous for his
quarrelling with the whole mass of bishops and clergy. It is therefore somewhat
surprising that his greatest and most lasting act in the legal field was to make justices
of the prelates of his church. 48 Although the clerical justices would have had only a
limited acquaintance with canon law, the decision of Henry II was the decisive event
in the history of the development of good faith in the common law because it ensured
the institutionalisation of the Roman canon law concept of bona fides in that system.
Even the most superficial acquaintance with canon law would include
some knowledge of that system's assimilation of the Roman law bona fides with the
notion of Christian conscience. 49
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The churchmen presiding as judges in the royal courts were thus able to
apply their knowledge of the relatively coherent rules of canon law to the vague and
conflicting mass of custom, tribal and feudal rules which comprised English law. 50
The canonist influence brought Roman concepts of aequitas and bona
fides to bear on the early common law. Notwithstanding, there is little evidence that
conscience and good faith were matters which were relevant to decision making by
the time of the reign of Edward II. Canon law and civil law had ceased to directly
influence English law by the end of the 13th century. The traces of equitable notions
that had existed in the common law had been extinguished. That was manifest in Le
Walays v Melsamby where Bereford, the Chief Justice, was reminded by counsel
that he must not allow conscience to prevent the giving effect to the law. The hitherto
weak attempts of the Bereford Bench to introduce some element of good faith into
the ius strictum were abated. The common law judges therefore assumed that every
man entering into a contract would protect his own interests and 'if he were
outwitted or even defrauded, he was without redress.' This conclusion reflected the
common law fears that notions of conscience and good faith were a matter of whim
and caprice which would open the door to wanton interference with the law of the land.
The rigors of English common law contrasted markedly with the
recognition of aequitas within Continental Europe. Aequitas was perceived as a
means ofremedying the
The Principle of Good Faith under Thai Law

*

Good faith in the Thai legal system appears m Thai Civil and
Commercial code Section 5 which states that every person must, in the exercise of
his right and in the performance of his obligations, act in good faith.
The Principle of Good Faith in Thai Civil and Commercial Code
Good faith 51 according to Black's Law Dictionary 18th Edition explain
that a state of mind consisting in,
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1. honesty in believe or purpose
2. faithfulness to one's duty or obligation
3. observance of reasonable commercial standard of fair dealing in
agiven trade or business,or business, or
4. absence of intent to defraud or to seek unconscionable advantage"
Concept of good faith in Thai civil and commercial code, when
considered from Thai civil and commercial, can be separated into 2 parts.
1. Good faith, particularly means he know or ought to have known the
facts of the contracting parties such as Section 412, Section 413, Section 1299,
Section 1300, Section 1303, Section 1310, Section 1311, Section 1312, Section
1329, Section 1330, Section 1331, and Section 1332 in Thai civil and commercial
code. The good faith, 11 here used to mean that the parties involved knew or did not
know the facts which elements of the law or not. Thus, the term 11 good faith" has a
narrower meaning. Supreme court explain to Good faith that it means act by intend
or not or should be aware of the defects of the right since the former according to
Supreme court decision No 550/2490. However, an act aware of the defects of their
rights can not be deemed to good faith for such act according to Supreme Court
decision No 1012/2504 and including to if ignorance is caused by the negligence.
Seriously, the offender is considered bad faith.
2. Good faith, the principle of general translated in Latin language
means bona fides means truth or honesty, show in Section 5 the principle of good
faith under Section 5 of the Civil and Commercial Code which is a general principle,
a foundation of the whole system of civil law and Section 368 in Thai civil and
commercial code. 52 The good faith in such section has a broad meaning generally
without a specific meaning to the ignorance of the parties but it is a standard that
required by law to be used as instruments of human behavior in various cases that
those actions within the framework of the law would not support or condemn
according to Supreme court decision No 1004/2520 and No 2591/2543.
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Chapter 3
Force Majeure in Commercial Law under Various Countries and
under the CISG
In the even of the parties take into a contract, the parties must be liable to the
other parties unless the changes of circumstance occur to performance and it is
caused to impossibility of performance. Thus, I should study the principle of
supervening event or clausula rebus sic stantibus and the principle of Pacta Servanda
Sunt or sanctity of contract that both are the principles of Force majeure and Force
majeure in commercial Law (hardship).
The sanctity of contract53 or Pacta sunt servanda is a basic and it seems
universally accepted principle of contract law, the contract has to be respected. It
reflects natural justice and economic requirements because it binds a person to its
promises and protects the interests of the promisee. Since effective economic activity
is not possible without reliable promises, the importance of this principle has to be
underlined. 54 Sanctity of contract or Pacta sunt servanda is, understandably, a
paramount feature of the law of contract. As a matter of principle, parties must
adhere to the terms of their contract. 55 It is a fundamental principle of law, which is
constantly being proclaimed by international courts, that contractual undertakings
must be respected. The rule pacta sunt servanda is the basis of every contractual
relationship.
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Supervening Evening56 , Generally, the international commercial contracts
impose legally binding obligations and a non-performing party is liable for damages.
A basic and it seems universally accepted principle of contract law is pacta sunt
servanda. This principle means that each party to an agreement is responsible for its
non-execution, even if the cause of the failure is beyond his power and was not or
could not be foreseen at the time of signing the agreement. It reflects natural justice
and economic requirements because it binds a person to its promises and protects the
interests of the promisee. Since effective economic activity is not possible without
reliable promises, the importance of this principle has to be underlined. Pacta sunt
servanda or sanctity of contract is, understandably, a paramount feature of the law of
contract. As a matter of principle, parties must adhere to the te1ms of their contract.
However, practice has demonstrated that on many occasions, this principle
may lead to the opposite of its aim. That is to say, the situation existing at the
conclusion of the contract may subsequently have changed so completely that the
parties, acting as reasonable persons, would not have made the contract, or would
have made it differently, had they known what was going to happen. As an
exception, therefore, the obligation to perform may be excused if extra ordinary
circumstances render performance literally or virtually impossible. It is the
applications of the doctrine of changed circumstances or it is called Supervening
events or clausula rebus sic stantibus.
One trend of thought about the foundations of these excuses stems from one
of the principal underpinnings of contractual obligations. Contract liability stems
from consent. If an event occurs that is totally outside the contemplation of the
parties and the event drastically shifts the nature of foreseen contractual risks, one
can infer that the parties did not intend that performance would have to be rendered
if an unexpected event would create a radical change in the nature of performance. If
this inference is sound, one can conclude that the contract did not cover the
unexpected event that has occmTed. Under this reasoning, the court must then supply
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a term to cover an omitted case. Thus viewed, relief for impossibility or hardship
does not interfere with freedom of contract.
The situation existing at the conclusion of the contract may subsequently
have changed so completely that the parties, acting as reasonable persons, would not
have made the contract, or would have made it differently, had they known what was
going to happen. 57 Thus, the majority of modern writers accept the doctrine of
Supervenning Event or Clausula Rebus Sic Stantibus. 58 This doctrine has been
further translated into the legislation under a host of related concepts. On the national
level, these concepts, evolving progressively, include the English frustration of
purpose, the German Wegfall der Geschiiftsgrundlage, the French imprevision.

3.1 The Regulation of Changed Circumstances in States with
Different Legal Traditions
3.1.l The Regulation of Changed Circumstances under German Law
German law, the legal institute of changed circumstances is the most
flexible and the most interesting from the academic perspective until the beginning
of World War I. Gennan courts had a very strict attitude towards the modification of
contracts due to changed circumstances. Traditional German contract law only
acknowledged the legal doctrine of impossibility.
However, the economic consequences of World War I and particularly
the shocking hyper inflation compelled German courts to look for more flexible
solutions, especially in cases where tremendous monetary depreciation made the
performance of contracts completely impossible. Unfortunately, there were no
statutory provisions allowing the courts to modify contracts due to the changed
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circumstances as the drafters of the 1896 German Civil Code did not decide to
include the respective provisions into the code. In their first encounters with the
necessity to adapt contracts, Gennan courts attempted to broadly apply the legal
principle of impossibility, but such attempts were subject to harsh criticism. 59 Thus,
the courts had to find a certain theoretical foundation which could serve as a legal
basis for the modification of contracts. A legal principle was chosen for this purpose.
In the middle of the nineteenth century, professor Windscheid, head of
the working group preparing the first draft of Biirgerliches Gesetzbuch, had
developed a new version of the old supervening event or clausula rebus sic stantibus
doctrine suggesting that patties conclude a contract on the assumption that the
desired legal effect should exist only under certain circumstances. 60 Without this
assumption, the contract lacks its material foundation and thus the interested party is
entitled to terminate the contract.
It was revived after World War I by professor Oertmann. If the

circumstances under which the contract was concluded change fundamentally and
deviate from the primary status of the contract, the foundation of the contract
collapses and the court is entitled to exonerate the parties from the performance of
the contract or may change its terms thus restoring a just contractual equilibrium. 61
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The contract may be amended or terminated because of changed circumstances if
these circumstances were unforeseeable and none of the parties assumed the risk for
their emergence.
Professor Oertmann's theory of contractual foundation was soon
adopted by German courts the courts made reference to this doctrine. There were
many decisions where the comis modified the price in the agreements as well as
other terms and conditions. In one of its precedent decisions, the Court of the
German Empire stated the collapse of the German currency is so major the courts
must be creative and deliver a judgment which accords with equity. The guiding
principle must be that an equitable adjustment of the interests at stake must be
made. 62 The flexibility of the Gemrnn courts is also explained by the fact that judges
at that time were mostly recruited from the middle class, who had suffered severely
during the inflation, and because of personal experience, they were willing to solve
problems arising from inflation through their decisions.63
After the World War II, Germany suffered from several of problems,
such as detrimental economic consequences. Similarly to the inter-war period, the
legislator contributed little towards the resolution of the problem of changed
circumstances, and the main role was again played by the courts. The courts again
used the doctrine of Wegfall der Geschafstgrundlage and applied it together with the
principle of good faith.
For example, in the famous drill hammers case 1953, the defendant, a
company established in West Berlin, placed an order to the plaintiff to deliver 600
drill hammers. The plaintiff knew that the drill hammers were to be used in the mines
of the German Democratic Republic. Meanwhile, the so-called Berlin Blockade
ensued; therefore, it became impossible to deliver the drill hammers to the German
Hague/London/Boston: Kluwer Law International, 1996), p. 181., at http://www.
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Democratic Republic. The plaintiff had already manufactured more than one third of
the drill hammers but the defendant neither wanted to accept them nor to pay for
them. The dispute was submitted to the court.
The Federal Court of German ruled that each party must bear the risk of
the disappearance of the subjective purpose of the contract. The parties had agreed
on the manufacture and delivery of drill hammers to East Gennany. However, this
basis for the transaction had failed. The Federal Court of German further ruled that if
in a contract for the delivery and payment of a series of objects, all the individual
claims arising out of the contractual relationship are in issue, the court must adapt the
entire contractual relationship as a unit to the factual situation, unless a complete
release from all obligations is indicated. This adaptation may lead to a modification,
especially a reduction, of the individual claims, or to a partial maintenance of the
contract in accordance with the existing terms of the contract coupled with the
elimination of far-reaching obligations. 64
Accordingly, the defendant was obliged to pay the cost of work
representing only one fourth of the amount due. After German reunification, the
doctrine of Wegfall der Geschafstgrundlage was renewed and has been successfully
applied in numerous decisions in parallel with the principle of good faith.
1. The Impossibility of German Civil Code in Section 27565

The concept of impossibility for specific performance Section275
BGB reads as follow.
"l)

A claim for perfom1ance cannot be made in so far as it is

impossible for the obligor or for anyone else to perform.
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2) The obligor may refuse to perform in so far as performance
requires expenditure which having regard to the subject matter of the obligation and
the principle of the good faith, is manifestly disproportionate to the debtor's interest
in performance. When determining what may reasonably be required of the creditor,
regard must also be had to whether he is responsible for the impediment.
3) In addition, the obligor may refuse performance if he is to affect
the performance in person and, after weighed up the debtor's interest in performance
and the impediment to performance, performance cannot be reasonably required of
the creditor.
4) The debtor's rights are determined by Sections 280, 283 to 285,
31 la and 326."
Section 275 Paragraph one applies to all types of impossibility, i.e.,
objective impossibility (nobody can perf01m), subjective impossibility (the specific
debtor cannot perform, but somebody else could), initial impossibility (performance
was already impossible when the contract was concluded), subsequent impossibility,
partial and total impossibility.
The provision drops the requirement that the impossibility must not
be imputable to the creditor which had been contained in Section 275 (1900),but had,
according to the prevailing view under the old law, to be treated as not written as far
as the right to demand performance was concerned.
Section 275 Paragraph two applies to situations of practical
impossibility. Pratical impossibility presupposes that performance could in theory
still be carried out, but would be manifestly disproportionate to the debtor's interest
in performance.
According to Section 275 (2), second sentence BGB, after determining
what may reasonably be required of the creditor, regard must also be had as to
whether he is responsible for the impediment. In Section 275 BGB applies regardless
of whether the breach of duty is imputable to the creditor, and in particular, whether
the creditor is at fault or not. It has therefore been pointed out that Section 275 (2),
second sentence BGB should only be relevant for the creditor who is not
responsibility for the impediment.
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The requirements with respect to the efforts to be taken by the
creditor in order to overcome the impediment should not be overly stringent. On the
other hand, it hardly makes sense to further raise the threshold if the impediment is
imputable to the creditor. In that case, the creditor's liability for damages should
sufficiently secure the debtor's legitimate interests.
Section 275 paragraph three governs the situation of personal
impossibility. The paradigmatic example is the soprano who refuses to sing after she
has learnt that her son has contracted a life-threatening disease. The question of
whether performance may still be expected from the creditor is, in contrast to
paragraph two, not merely to be dete1minate on the basis of the interest of the debtor
in the performance, but also and above all on the basis of the interest of the creditor.
This also the approach in situation of economic impossibrnty, which, however,
should exclusively fall under Section 313 BGB regarding change of circumstances. It
has convincingly been argued that Section 275 (3) BGB remains a specific
manifestation of the general rules concerning change of circumstances, and the
inclusion of this rule in Section 275 (3), in a way, undermine the subtle line law has
drawn in Section 275 (2) between impossibility and change of circumstance.
On January 1, 2002, after the refo1m of German law of obligations
was completed, the principle of contractual foundation is codified in Paragraph 313
of the Gennan Civil Code. 66 On implementation of the subject matter of contract or
the doctrine of Wegfall der Geschafstgrundlage are provided by the German civil
code. This provision applied by the courts in an abstract yet flexible way. 67

2. The Circumstances which Became tile Basic of a Contract of
German Civil Code in Section 313.
"( 1) If circumstances which became the basis of a contract have

significantly changed since the contract was entered into and if the parties would not
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have entered into the contract or would have entered into it with different contents if
they had foreseen this change, adaptation of the contract may be demanded to the
extent that, taking account of all the circumstances of the specific case, in particular
the contractual or statutory distribution of risk, one of the parties cannot reasonably
be expected to uphold the contract without alteration.
(2) It is equivalent to a change of circumstances if material
conceptions that have become the basis of the contract are found to be incorrect.
(3) If adaptation of the contract is not possible or one party cannot
reasonably be expected to accept it, the disadvantaged party may revoke the contract.
In the case of continuing obligations, the right to terminate takes the place of the
right to revoke."

1) The Character of Section 313 of German Civil Code
(1) If circumstances which became the basis of a contract have
significantly changed since the contract was.
(2) If the parties would not have entered into the contract or
would have entered into it with different contents if they had foreseen this change

2) The Effect of Section 313 Separated into Two Parts as

Follow.
(1) The adaptation of the contract may be demanded to the
extent that, taking account of all the circumstances of the specific case, in particular
the contractual or statutory distribution of risk, one of the parties cannot reasonably
be expected to uphold the contract without alteration.
(2) If material conceptions that have become the basis of the
contract are found to be incorrect, it is equivalent to a change of circumstances
(3) In case, the modification of the contract is not possible or
one party cannot reasonably be expected to accept it, the disadvantaged party may
revoke the contract. In the case of continuing obligations, the right to terminate takes
the place of the right to revoke.
The principle now codified in Section 313 BGB have originated
in the German case law from during and after World War I on the basis of the
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subjective theory of the basis of the contract developed by Professor Oertmann. In
time the foundation of many contracts was radically unsettled by supply shortage,
increased p erformance costs and monetary devaluation caused by hyperinflation.
This Section which overlaps to a large extent which the
principle of exchange of circumstance or Supervening event (Clausula rebus sic
stantibus) then became an established legal institution, even though this principle had
expressly been rej ected by the German legislators of the nineteenth century. The
courts have initially used the concept of economic impossibility to govern those
situations where due to supervening event, performance of the contract has become
an unreasonable burden for the creditor. By doing so, the contract excuse,
traditionally only available in cases of absolute impossibility, could be extended to
these case of economic unaffordability. Subsequently, the case law has, in line with a
more modem and generally held view, treated these cases of economic hardship as a
category of its own or a part of the principle of Wegfall der Geschaftsgrundlage.
The Section 313 BGB contains some differences in details,
which mainly relate to the legal consequences. Appear to allow an aggrieved party to
claim adjustment of the contract without preliminary negotiations.
The Section 313 paragraph one states that if circumstances upon
which a contract was based have materially changed after conclusion of the contract
and if the parties would not have concluded the contract or would have done so upon
different terms if they had foreseen that change, adaptation of the contract may be
claimed in so far as, having regard to all the circumstances of the specific case, in
particular the contractual or statutory allocation of risk, it cannot reasonably be
expected that a party should continue to be bound by the contract in its unaltered
form objective aspect of the principle.
The same rules apply in case material assumptions that have
become the basis of the contract subsequently tum out to be incorrect Part 2 of
Paragraph 313, subjective aspect of the principle. Pai1 3 of Paragraph 313 sets forth
that if adaptation of the contract is not possib le or cannot reasonably be imposed on
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one party; the disadvantaged party may terminate the contract. 68 It must be noted that
no revolutionary changes have occurred in the jurisprudence upon the statutory
establishment of the contractual foundation doctrine because the doctrine was
codified base on the already developed jurisprudence. In any case, the courts were
given the oppo1tunity to officially ground their decisions on the statutory provisions
dedicated particularly to the legal institute of changed circumstances.
German considered that the extremely changed economic or the
crisis of economic is deemed to the change of agreement such as in the case of event
of sore inflation since the World War I. The German court considered that such
situation effected to the subject matter of contract that divided circumstances into 2
cases as follows;

(1) The Exchange Rate Changes
CmTency exchange rate changes affect the value of currency
and debt. German Court deemed that where the parties had to oblige to each other,
the changes of value or exchange rate of cunency could not be affected to its
performances of debtors or creditors according to the German law. The debtor cannot
be citing that the contract became too impossible to perform according to article 275
of German Civil Code.
In case of debt, the contract can be completely perfonned
because money or anything that can be accepted instead of money is to be paid for
the original agreement but such payment is more inconvenient to pay. In the mean
time of hardship of economic in German effected toward the economic crisis. The
inflation was very severe due to the World War 1 that affected to the changing of
currency rate. That cause debtor could not afford to pay his or her debt or if creditor
forced in full amount according to agreement, would make debtor to be a bankrupt.
The German court previously provided the article 313 had decided according to
interpretation and good faith pursuant to article 242 to judge the lesser amount than
the original in order that debtor can be affordable to pay and not to be a bankrupt.
68
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For example, where the raw materials price increased due to
the German cmTency dropped much, the German court perceived that if court rules
strictly, the debtor has to be liable to creditor in full amount; it would make an unfair
action. Getman comi was likely to adapt the agreement to be consistent with the
changed circumstance.
In the case of the exchange rate, therefore, changing is
deemed the one of the problem of changing economic. German court has considered
that the exchange rate is too dropped. It is deemed to be a change of agreement and
German court accept the principle of interpretation and good faith to apply in these cases.

(2) Inflation
Geiman court considered that the severe inflation happened
after the conclusion of contract. It was considered that the changes of agreement occurred.
For example, the buyer for house in the long terms loan, the
first installment was paid 1,000 Mark, then the economic crisis occurred and the
Mark devalued until it was worthless. The German court ruled that the change of
substance of contract happened in this case and ruled that the buyer had to pay the
actual price of house in the time inflation occurred.
Therefore, the Geiman court conceded that in event of severe
inflation is deemed to be circumstance of changing in subject matter of contract.

(3) Other Commercial and Hardship

Rise in the prices ofraw materials
Example 1: The ring worth l 00 that has been dropped in to a
lake after the seller has sold it to the buyer but before it has been transferred to buyer.
The cost of draining the lake and recovering the ring would amount to 100,000.
Given that the debtor's interest in the ring is only 100, it would evidently be
unreasonable to expect the creditor to incur such vast expenses. The terms of
paragraph 2 make it clear that the question of whether the creditor's expenditure
required to perform and overcome the impediment is unreasonably burdensome must
not be assessed in absolute tenns, but in relation to the debtor's interest in
performance. Therefore, German Law writers make a distinction between practical
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impossibility and economic impossibility. The latter is not covered by paragraph 2,
but by Section 313 BGB regarding change of circumstances, it interference with the
basis of the contract, which is regarded as a conceptually different problem.
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In case of economic impossibility, performance becomes extremely
burdensome for the creditor, but does not appear to be disproportionate to the interest
of the debtor in receiving performance.
Example 2: if the price of 1,000. Kg of saffron, which have been
sold, increases dramatically (e.g., instead of 200, 2,000) because the sources of
supply have run short thus rendering performance extremely expensive and onerous
of the creditor. The debtor's interest in the delivery of the saffron is also
approximately 2,000 that is the cunent market price and not only the contractual
purchase price, plus the buyer's margin if it is a reseller.
In this example 2, there is no disproportion between the creditor's
effort and the debtor's interest in receiving performance. The latter has not, as in the
ring example above, remained at the earlier lower level, but has risen by the same
extent as the creditor's effort since the object of the sale has become more valuable.
Therefore, while both situation of practical and economic impossibility involve a
substantial increase in the creditor's cost of perfom1ance, in the letter instance, the
creditor's efforts to overcome such increases are not disproportionate to the debtor's
interest in receiving performance. Whether the creditor may be granted relief in this
situation thus depends on whether the requirements of Section 313 BGB regarding
changed circumstances are met. Moreover, this provision will always apply, at the
exclusion of Section 275 BGB, if due to a chance of circumstances, the value of the
performance received by the creditor substantially decreases. 70

3.1.2 The Regulation of Changed Circumstances under English Law

The principle of contract under the English law, which is based on the
common law system. In the middle of nineteenth century, the absolute sanctity of
contract prevailed in England.
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The case Paradine v. Jane, a tenant who was sued for non-payment of
rent pleaded that he had been evicted and kept out of possession by an alien army
and thus refused to pay the rent. The court ruled that where the law creates a duty or
charge and the party is disabled to perform it and hath no remedy over, there the law
will excuse him but when the party of his own contract creates a duty or charge upon
himself, he is bound to make it good, if he may, notwithstanding any accident by
inevitable necessity, because he might have provided against it by his contract. 71

1. The Principle of Frustration
Contrary to the tradition of the ius commune and civil law, in
English common law, the creditor's liability does not depend on fault. The common
law regards all contractual promises as guarantees. If the creditor does not want to be
bound, it must specifically exclude its liability in the contract. This principle is not an
absolute one. Even without an express exemption clause, the creditor's liability is not
unlimited. The principle of frustration was established in 1863 in Taylor v. Caldwell
case to mitigate the rigor of the common law's insistence on literal performance of
absolute promises.
Taylor v. Caldwell case, the defendants had agreed to permit the
plaintiffs to use a music hall for concerts on four nights. After the conclusion of the
contract, and before the first day on which a concert was to be performed, the music
hall was destroyed by fire for which neither of the parties was responsible. The
plaintiffs sued for damages to cover their incurred costs. The court rejected the claim
on the basis that a condition was implied in the contract that the impossibility of
perfonnance arising from the perishing of the person or thing shall excuse the
performance. 72
This case covered the situation where the physical subject matter of
the contract had perished. The principle was then extended to cases where, without
71
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any of such physical destruction, the commercial adventure envisaged by the parties
was frustrated (frustration is the common venture).
2. Definition of the Frustration 73

A contract may be discharged on the ground of frustration when
something occurs after the formation of the contract, which renders it physically or
commercially impossible to fulfill the contract or transforms the obligation to
perform into a radically different obligation from that undertaken at the moment of
entry into the contract.

3. The Elements of the Principle of Frustration are Indicated as

Follows

74

1) Must be an outside event or extraneous change of situation.

2) Must involve a radical change in circumstance, resulting in a

radical change in the obligation or in the actural effect of the promises of the parties
construed in the light of the new circumstances.
3) Should not be due to the act or election of the party seeking to

rely on it, and
4) Must take place without blame or fault on the side of the party

seeking to rely on it, in other words, the lack of fault is necessary but not sufficient to
bring about a situation of frustration of contract.
The doctrine of frustration was confined to physical disappearance
of the subject matter of the contract. The scope of the doctrine was soon extended to
similar cases such as frustration of purpose of the contract.

In case Krell v. Henry, the defendant agreed in writing to rent rooms

in the plaintiffs apartment to observe the coronation procession of King Edward VII.
Due to unexpected illness of the King, the coronation was cancelled a few days
before its commencement. The defendant refused to pay the balance of the agreed
rent and the court upheld his refusal on the grounds that the Coronation procession
was the foundation of this contract and that the non-happening of it prevented the
73
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performance of the contract. 75 The court even refused the fact that the rent contract
did not make any direct reference to the coronation procession though this could be
deduced from relevant circumstances. The Krell v. Henry precedent provided legal
grounds for the systemic branch of the frustration principle the frustration of
purpose.
The English frustration legal doctrine approach is more flexible than
the French force majeure legal doctrine. However, despite the acknowledgement of
the frustration doctrine, English law retains a relatively strict attitude towards the
legal institute of changed circumstances.
Force majeure in commercial 1s the performance become
burdensome but not impossibility such as, financial loss or other inconvenience
involved in performing the contract or delay which is within the commercial risk
undertaken by the parties, has been treated by English courts as insufficient to
frustrate particular contracts. 76
For example, In the Davis Contractors Ltd.v. Fareham Urban
District Council case, the plaintiffs contracted to build 78 houses for the defendants

at a fixed price, the work to be completed in eight months. Due to unforeseen lack of
labor, bad weather and other reasons the work took 22 months to complete and cost
was 17,000 pounds higher than initially calculated. The contractors claimed that
shortage of labor had frustrated the contract and thus sought additional compensation
on the basis of unjust enrichment. However, the House of Lords held that there was
no frustration and dismissed the claim.
Lord Radcliffe explained that it is not hardship or inconvenience or
material loss itself, which calls the principle of frustration into play. There must be as
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well such a change in the significance of the obligation that the thing undertaken
would, if perfonned, be a different thing from that contracted for. 77
The comis of English also refuse the principle of frustration in Suez
Canal cases, where the closure of the Suez Canal because of war led to arguing that
contracts for the sale of goods had been frustrated. The courts held that the blockage
of the canal did not make the situation fundamentally different and that the sellers
had to consider alternative though more expensive and time consuming routes.78
However, it has English case law where courts applied the principle
of frustration in cases of drastic increase of the contract price.
For example, In the case of Staffordshire Area Health Authority v.
Staffordshire Staffs Waterworks Co, there was a situation under scrutiny where a
contract for the supply of water was concluded in 1919. A waterworks company
agreed to provide a hospital at all times hereafter with water at fixed prices, which
later were affected by the inflation. In 1975, the patties sought rescission of the
contract as the actual performance costs were many times higher than the fixed fee
stipulated in the contract. The court held that the situation has changed so radically
since the contract was made 50 years ago that the term 'at all times hereafter' ceases
to bind and it is open to the court to hold that the contract is determined by
reasonable notice.79 The court allowed the patties to discharge the contract and the
parties later concluded a new contract with renewed provisions.
However, the Court of Appeals demonstrated a higher degree of
flexibility than The French Supreme court (Cour de cassation) as the former
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discharged the parties from their contractual obligations whereas the latter refused to
do so. Despite examples where fundamentally changed circumstances have provided
sufficient grounds for English courts to release the parties from their contractual
obligations, English courts are generally reluctant to interpret the principle of
frustration broadly.

4. Enforcement of the Principle of Frustration
The English courts explained that English law does not recognize a
general duty of good faith in contractual relations between the parties. Some authors
assert that the broader application of the principles of good faith and justice would
allow English courts to interpret the doctrine of frustration in a more flexible way
covering not only cases of impossibility of perfonnance but also instances of
commercial impracticability and hardship.

5. Effect of Frustration
The contract always ends and the courts do not have the right to
modify the rights and duties of the parties, except for purposes of restitution. The
mentioned above, such practice also has ce1iain inherent deficiencies. Alternative
though more expensive and time consuming routes. Nevertheless, it must be noted
that there are examples in English case law where courts applied the principle of
frustration in cases of drastic increase of the contract price.
Force Majeure in commercial which occurred from the economic
crisis does not be lead to the changed circumstance of subject matter of contract
because the parties anticipate at the concluding of contract, the economic situation
may be changeable subject matter of contract. Therefore, general of changed
circumstance of economic is not the change of circumstance in subject matter of
contract. Same as, the court of English perceives that the change of circumstance of
economic is not be invalid of the contract by reason of Frustration and not affects to
the subject matter of contract unless it have effect to the fundamental or root of
contract occuned. There are 2 pai1s to be considered;
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1) Exchange Rate Changes
Currency exchange rate means the ratio of one currency when
compared to other currencies at the exchange rate is one of the links to price of
another Country.
If the exchange rate has changed, the result in the value of

money changes. Because of the practice contracts and accounts payable, it will be
referred to the main Frustration contract ended and their liberation from debt or not,
it bases on the theoretical value of money. England can take a major theory that is
assumed unit value of money is constant.
Changes in currency exchange rates do not affect the obligations
under the contract whether it has changed little to do. Recognize the key that when a
debt agreement is how much, it must receive payment or payment accordingly.
Whether during the time required repayment amount of money will actually change.
So from now on, debt contracts denominated in foreign cmTencies. Creditors or to
receive payment or debtor is responsible for payment to the fixed price in contract.
The value of money or cmi-ency exchange rates will have changed from the time the
debt matter.
Accordance with the laws of England when adjustments are
applied to disputes arising. British courts decided that when the parties have agreed
to a contract and the amount. The obligations under the contract are clear when it
comes to performance. Party has responsibility to a creditor under obligation that
appears in the contract and creditor has to right to get the obligation as specified in
agreement which is in accordance to Pacta sunt servanda. Then, in the event of the
changes of exchange rate happen cannot make the agreement come to end due to
frustration.

2) Inflation
In the case of inflation make a result of the changing rate of
cmrency, that caused the cunency devalued and can not purchase merchandise or
services as the same as it could. The court of English is deemed that parties are
obliged to perfom1 its obligations as specified in agreement even if the value of
currency be changed and it can not relieve of its obligations refened to frustration
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such as Wates Ltd v. Great London Council that the inflation up to 75% can not be
affected to the rule to the invalid of agreement by reason of frustration.
In the Staffordshire Area Health Authority V. Staffordshire Staffs
Waterworks Co case, there was a situation under scrutiny where a contract for the
supply of water was concluded in 1919. A waterworks company agreed to provide a
hospital at all times hereafter with water at fixed prices, which later were affected by
the inflation.
The principle of frustration is in doctrine not extended to situation,
where due to unforeseen circumstances, performance could only be rendered with
extreme and unreasonable difficulty, expense, injury or loss. For English, law
regularly declines to excuse a party because of a sharp rise or fall of economic
circumstances by inflation or currency fluctuations. In contrast, The United State law
accepts the principle of commercial impracticability, according to which a party may
be exempted if, as a result of unexpected supervening events, performance of the
contract, though remaining physically possible, has become severely more
burdensome for that party.
The comi of England considered that the frustration which be
affected to its performance seriously until the performance is extremely different
from its origin. The contract may be null by reason of frustration. However, the null
of contract by this reason has never been happened by English court that differences
from German comt.

3.1.3 The Regulation of Changed Circumstances under French Law
In French, contract law does not provide relief for changed
circumstances which make contract performance more onerous but not impossible.
The often quoted French doctrine of imprevision is only applied by French
administrative courts to contracts concluded with public entities. In commercial
contracts, the agreed contract price is not affected by increased costs or currency
depreciation. 80
80
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1. The Principle of I mp revision

The principle of imprevision is developed by the Conseil d'Etat in
connection with contracts involving public services, derived from state practice and
based only indirectly on Art. 1134 of the French Civil Code (good faith). Only
changes which would unjustly enrich one of the parties give rise to such relief.
Supervening evening or clausula rebus sic stantibus, however, has to be applied
restrictively. The impossibility and foreseeability are elements of the French force
majeure doctrines.
In addition to demonstrating that performance was rendered
impossible, one must show that the occurrence of a force majeure event was
unforeseen and not a result of either party's fault. Also, the unforeseen event must
have been unavoidable in the sense that the party seeking an excusal of performance
could not have prevented it. The harshness of this rule is not as severe as it appears,
for it is applied in light of the good faith and equity requirements encompassed in
Art. 1134 of the French Civil Code. In fact, international tribunals have awarded
relief in cases where the facts far from demonstrated impossibility of performance.
This also seems to be the position adopted by the national courts of both states. This
brings the definition of force majeure or impossibility very near, if not identical, to
that articulated in the doctrines of imprevision and wegfall der geschaftsgrundlage.

2. Force Majeure
The French Civil Code does not establish any specific rules or
guidance for situations where the performance of a contract becomes more
cumbersome because of changed circumstances. The French courts are famous for
their extremely strict attitude towards the observance of pacta sunt servanda. A party
may be exonerated from the perfonnance of a contract only in the case of superior
force (force majeure), an accidental event or an external cause.
In legal doctrine, these concepts are used interchangeably to define

a situation where the perfonnance of a contract is impossible due to some objective
circumstances. Almost all attempts by the French civil courts to expand the limits of
the force majeure doctrine and apply it to cases of more cumbersome performance
have failed. The French Supreme court (Cour de cassation) remains devoted to its
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classical approach to exonerate the debtor from the performance of contract only in
cases when such
The element of force majeure perfom1ed to becomes impossible
three elements as follows.
1) unforeseeable
2) unavoidable and
3) uncontrollable events such as war, natural disaster, embargo,
strikes, riots, criminal offence, etc.
For example, Canal de Craponne case. In this case, the parties
concluded a contract in 1567 for the provision of a garden's irrigation services. The
contract had been in force for over 300 years, and the fixed fee for the irrigation
services had gradually become absolutely inadequate and could not cover the service
provider's costs spent for the maintenance of the irrigation canals. Therefore, the Aix
Court of Appeals adapted the fee to the changed economic environment, namely,
increased it.
But, in 1876 The French Supreme court (Cour de cassation)
annulled the decision of the Court of Appeals referring to Article 1134 of the French
Civil Code, which establishes the principle of pacta sunt servanda or sanctity of
contract. The French Supreme court (Cour de cassation) stated that Since Section
1134 is a general and absolute text, it is not for the courts, however just their decision
may seem to them, to take account of time and circumstances in order to modify
contracts made by the parties". 81 Such strict approach by The French Supreme court
(Cour de cassation) has largely remained unchanged until the present day: the court's
right to modify the contract or fill-in its gaps cannot be justified by application of
principles of justice, good faith or customary law; no changes in economic
environment whatsoever may confer the right upon the judge to tenninate a contract
or change its terms and thus the creditor in any occasion retains the right to demand
specific performance from the debtor even in the case that such performance
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becomes very cumbersome, short of impossibility (force majeure)3. 82 Since the
French Revolution, the French courts suffer from a lack of trust in society and certain
resistance to the proactive role of the judge, including the possibility to modify a
contract. 83
Despite the rigorous case law of the French civil courts with respect
to the performance of contract, the French administrative court of last resort (Conseil
d'Etat) has not followed this direction and developed its own distinct and much more
flexible jurisprudence on the basis of principle of imprevision is unforeseen
circumstances.

3. Principle of Imprevision in the Administrative Court
For example, in 1904, the city of Bordeaux entered into a concession
agreement with a private company for the supply of gas and electricity to a major
part of the city for a period of 30 years. After the outbreak of World War I, the price
of coal increased from roughly 35 to 117 francs per ton; therefore, the private
company attempted to increase the fixed price of gas stipulated in the agreement.
Although this claim was rejected in the court of first instance, Conseil d'Etat granted
it. The court explained that due to the war, the coal prices had risen dramatically and
hence the gas tariff stipulated in the agreement was not adequate in the changed
economic circumstances. Accordingly, the private company was entitled to compensation
from the city of Bordeaux. 84 Such actions of Conseil d'Etat may be interpreted as
modification of the contract.
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The Gaz de Bordeaux case became a precedent for a number of
subsequent cases in administrative courts. There may be reasons for greater
flexibility in the administrative courts: they mainly deal with claims related to public
services contracts, concession agreements and other arrangements which entail
public interest. A public contract, if hampered, delayed or even paralyzed because of
changed economic circumstances, usually creates calamities for a substantial number
of citizens. Therefore, administrative courts are more willing to apply the doctrine of
imprevision. 85

4. Principle of Imprevision in the Civil Court
In contrast, the civil court of French rej ect the principle of
imprevision in disputes between private individuals or companies, giving preference
to the principles of party autonomy and pacta sunt servanda. Even so, French civil
courts sometimes apply special legal constructions which allow for the modification
of a contract without applying the principle of imprevision.
For example, a judge may take into account all the terms of the
contract as well as the factual circumstances, and interpret the contract as containing
implied tenns pertinent to changed circumstances. In addition, the arbitrators are not
obliged to follow the strict case law of the French Supreme Court. Thus, in arbitral
proceedings, there is a higher degree of tolerance for contract modification and its
adaptation to a changed economic environment. 86
Moreover, the French legal tradition has afforded a certain role to
the legislator: special laws have been promulgated establishing rules for contract
modification such as in cases of lease for commercial premises, bankruptcy,
annuities, etc. The strict approach of the French courts encourages parties to include
special adaptation clauses in their contract which allow for contract modification. For
example, contracts may include indexation clauses based on inflation or stock
85
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exchange index which allow for automatic recalculation of the contract price when
the index fluctuates to a ce1iain degree.
France clearly divided in these events between Force Majeure and
the circumstances of economic effected immensely to the roots of contract that
affected to the perfonnance of obligation.
On the contrary, especially in France, has not provided the clause of
changes of circumstance of economic, therefore, the parties must be obliged to
perform its obligations even though the changes of circumstance of economic happen
or the court of France not be used the fair and equity of interpretation. In France law
the Relieve of obligation can apply only the Force Majeure. The debtor cannot
absolutely perfonn that is used the principle of Clausula rebus sic stantibus to apply
in case not including that non performance after economic crisis happen but France
is not absolute refuse this principle.
The French Civil Code in a11icle 1142 provided that any obligation
to do or not to do resolves itself into damages, in case of non-perfonnance on the
part of the debtor. and

Article 1148 definite that there is no occasion for any

damages where a debtor was prevented from transferring or from doing that to which
he was bound, or did what was forbidden to him , by reason of force majeure or of a
fortuitous event. These articles make the 4 conditions as following;
1) It must be in the event of in-esistibility

2) The circumstance may be unforeseeable
3) The circumstance must be an outside

*

4) The debtor is not at fault
This article is conceded that can be null by the event of Force
Majeure but this article is not a mandatory law. Parties can define the term of Force
Majeure clause. The court must be enforced the intention of parties.
However, the France court applies the agreement to solve the
changes of circumstance by using of principle of good faith and the intention of
parties pursuant of the France Civil Code article 1134. It means that the
administrative com1 of France accepts to apply the changes of circumstance for being
used in the purposes of public interest. These articles cannot be applied for privates
because the French court does not accept this principle.
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The Comparative Summary of the French, English and German
legal systems.
The French law is the most inflexible approach as its civil courts are
under no circumstances with the exception of force majeure allowed to modify or
terminate a contract or exonerate parties from the perfo1mance of the contract or
liability for non-performance because of changed circumstances.
English law acknowledges the principle of frustration, which also
primarily focuses on the impossibility of perfo1mance. But, this principle creates
more space than the French approach as the principle of frustration also covers the
fiustration of purpose situation where performance remains possible but is no longer
meaningful. The fiustration doctrine has also been applied to cases where impracticability
of the performance was confinned by justifying the non-performance of a contract.
Under Gennan law, the courts adopted flexible academic principle
and acknowledged the right to modify contracts because of changed circumstances;
later this right of the courts was codified.
The main differences between English and French law on the one
side and German law on the other are that in case of frustration of contract, a contract
is always discharged, in case of force majeure, a contract is also usually terminated
unless the judge for a temporary suspension, whereas under German law the priority
is always given to adjustment rather than termination. It must be, however, noted that
the attitude of German courts is not frivolous. The principle of pacta sunt servanda
under any occasion remains the main yardstick for the regulation of contractual
relations between parties. The German courts resort to modifying a contract only
under truly exceptional circumstances and after thorough assessment of all relevant
circumstances.

3.2 Force Majeure in Commercial of United Nations Convention on
Contracts for the International Sale of Goods or CISG
Different legal concepts exist in all legal systems dealing with the problem of
changed circumstances and excusing a party from performance of its obligations
when a contract has become unexpectedly onerous or impossible to perform. Some
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systems only accept a natTOW range of excuses; others are more generous e.g., the concepts
of imprevision or hardship, force majeure or Wegfall der Geschaftsgrundlage.

87

The rules dealing with situations of changed or supervening contractual
circumstances are oriented on the two basic concepts of hardship and force majeure
they constitute exceptions to the cardinal canon of pacta sunt servanda and
ameliorate its strictness.
Force majeure in commercial refers to the performance of the disadvantaged
party having become much more burdensome, but not impossible, while force
majeure refers to the perfonnance of one pa1iy's obligations that has become
impossible, even on a temporary basis.

s

1. Force Majeure in Commercial Law with Article 79 CISG

The CISG deals with the issue of changed circumstances on an
international level by avoiding any reference to existing domestic concepts. Whether
situations of Force majeure in commercial (Hardship) i.e., where the performance by
one of the parties has become much more onerous and difficult but not impossible
usually in financial terms are covered in the embedded exemption 88
87
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The solution to this issue cannot come by direct reference to domestic
legal systems that differ greatly from each other with regard to rules of Force
majeure in commercial 89, as this would produce divergent results in the interpretation
and application of the Convention. This would contravene the uniformity mandate of
article 7 ( 1) CISG. In addition, no reference to domestic laws can be attempted under
the gap-filling operation of A1iicle 7(2), as the legislative history of Article 79
excludes the possibility of the existence of a relevant gap.

2. The Legislative History of Article 79 CISG
Article 79 specifies the circumstances in which a party "is not liable" for
failing to perform its obligations, as well as the remedial consequences if the
exemption from liability applies. Paragraph (1) relieves a paiiy of liability for "a
failure to perform any of his obligations" if the following requirements are fulfilled:
the party's non-performance was "due to an impediment"; the impediment was
"beyond his control"; the impediment is one that the party "could not reasonably be
expected to have taken into account at the time of the conclusion of the contract"; the
paiiy could not reasonably have "avoided" the impediment; and the party could not
reasonably have "overcome" the impediment "or its consequences".
Article 79 Paragraph (2) applies where a party engages a third person "to
perform the whole or a part of the contract" and the third person fails to perform.
A1iicle 79 Paragraph (3), which has not been the subject of significant
attention in case law, limits the duration of an exemption to the time during which an
impediment continues to exist.
Article 79 Paragraph (4) requires a party that wishes to claim an exemption
for non-performance "to give notice to the other party of the impediment and its
effect on his ability to perfo1m". The second sentence of article 79 (4) specifies that
failure to give such notice "within a reasonable time after the party who fails to
perform knew or ought to have known of the impediment" will make the paity who
89
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failed to give proper notice "liable for damages resulting from such non-receipt".
Article 79 (4) also appears not to have attracted significant attention in case law,
although one decision did note that the party claiming exemption in that case had
satisfied the notice requirement.
Article 79 Paragraph (5) makes it clear that article 79 has only a limited effect
on the remedies available to a party aggrieved by a failure of performance for which
the non-performing party enjoys an exemption. Specifically, article 79 (5) declares
that an exemption precludes only the aggrieved party's right to claim damages, and
not any other rights of either party under the Convention.
The word that impediment in Article 79 CISG is event beyond the contracting
party's control that will be acceptable as an excuse for nonperformance of its
obligations under the contract. I study about History of the Convention that it is a
legitimate and valuable aid in the interpretation of the Convention's provisions. It
reveals that Article 79 CISG is indeed a stricter version of its predecessor, Article 74
ULIS, which excusing non-performance, such as where perfonnance merely became
more difficult. The legal history of Article 79 indicates that a party cannot rely on the
exemption merely on the ground that performance has become unforeseeably more
difficult or unprofitable. The CISG drafters were opposed to allowing commercial or
economic hardship as an excuse for non-performance and that this was the reason for
adopting the requirement of an impediment as a precondition for relief in place of the
more liberal ULIS article 74 test of a change of circumstances.90

3. The Legal Effect of the Exemption in CISG and Issues of Specific
Performance
The legal effect of the exemption in the Convention is stated in Article
79(5). It would allow a claim for performance in situations where obligations are
physically impossible to fulfill, it is thought that the general belief expressed at the
Vienna Conference that judgment for a physically impossible performance would
90
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neither be sought nor obtained should lead to a reasonable limitation of Article 79(5)

CISG.
The term impediment was used in the drafting of the Convention to
denote an external force that objectively interferes with perfo1mance of the contract
and renders performance impossible. The creditor of the obligation in question may
still require specific performance of the obligation under Article 79(5) CISG. This
solution, however, may not appear satisfactory in the situations where performance
has been rendered impossible, i.e., the subject matter of the performance no longer
exists the goods have perished or the performance would be excessively onerous or
expensive e.g., necessity for expensive salvage operation or subsequent illegality. 91
One suggested approach to the problem in such extreme situations is to
admit a limit of sacrifice beyond which the promiser of the obligation could not
reasonably be expected to perfonn his obligation.
In a case on article 79 CISG, the German Supreme Court identified the
existing debate among scholars as to whether: CISG Art. 79 encompasses all
conceivable cases and fo1ms of non-perfonnance of contractual obligations creating
a liability and is not limited to certain types of contractual violations and, therefore,
includes the delivery of goods not in conformity with the contract because of their
defectiveness; or whether a seller who has delivered defective goods cannot rely on
Article 79 CISG at all.
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J. Honnold, Note that, even though not precluded by Article 79(5) CISG,

there can be domestic law restrictions on one's ability to require specific performance
under such circumstances by virtue of the statement in Article 28 CISG that "a court
is not bound to enter a judgement for specific perfonnance unless the court would do
so under its own law in respect of similar contracts of sale not governed by this
Convention." See related reference to Aiticle 28 in paragraph 9 of note 22 infra., J.
Honnold, § Section 432.1 432.2. Unifo1m Law for International Sales Under the
1980 United Nations Convention, 211d ed. (1991)., at http://www.cisg.law.pace.
edu/cisg/biblio/ rimke.html., (last visited 29 December 2010).
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It is arguable that an interpretation based on the plain meaning of the

language in Article 79 CISG would suggest that a seller's obligation to deliver goods
in confonnity with the contract under aiiicle 35 may also be conceivably excused
due to an impediment under Article. 79(1).
Professor Schlechtriem, under very narrow conditions impediment also
includes unaffordability and he explains that it is imperative, in his opinion to treat
radically changed circumstances as impediments under Article 79 in exceptional
cases in order to avoid the danger that courts will find a gap in the Convention and
invoke domestic laws and their widely divergent solutions. 92
In contrast to the single paragraph found in the Convention Article 79(1)
CISG) 93 , the Principles deal with the issue of change of circumstances in a quite
92

P. Schlechtriem, Ibid., at footnote 422a., see also that author's text in

footnote 423, Ibid., at http://www.cisg.law .pace.edu/cisg/biblio/ rimke.html, (last
visited 29 December 2010).
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Note that the text of the Secretariat Commentary on article 65 of the 1978

Draft (draft counterpart of CISG article 79) provides additional impo1iant guidance.,
1. The effect of article 65 (draft counterpart of CISG article 79(1)) in

conjunction with article 65(5) (draft counterpart of CISG article 79(5)) is to exempt
the non-perfom1ing party only from liability for damages. All of the other remedies
are available to the other party, i.e. demand for performance, reduction of the price or
avoidance of the contract. However, if the party who is required to overcome an
impediment does so by furnishing a substitute performance, the other party could
avoid the contract and thereby reject the substitute performance only if that substitute
performance was so deficient in comparison with the performance stipulated in the
contract that it constituted a fundamental breach of contract.
2. Even if the impediment is of such a nature as to render impossible any
further performance, the other party retains the right to require that performance
under article 42 or 58 (draft counterpart of CISG article 46 or 62). It is a matter of
domestic law not governed by this Convention as to whether the failure to perform
exempts the non-performing party from paying a sum stipulated in the contract for
liquidated damages or as a penalty for non performance or as to whether a court will
order a party to perform in these circumstances and subject him to the sanctions
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thorough way, providing not only a basic statement of principle and the operational
parameters of the concept but also the mechanism for the adaptation or termination
of the contract by the court.

4. Elements of Article 79 Paragraph (1)
There are three things, which the party claiming exemption has to prove.
1) The non-performance must be "due to an impediment"
2) The impediment must have been "beyond his control"
3) It must be one which he could not reasonably have been expected to
take into account when the contract was made and which (or the consequences of
which) he could not reasonably have been expected to avoid or overcome.
The CISG contain provisions for exemption for the nonperformance of
contractual obligations. Article 79 CISG only governs impossibility of performance
and the majority of academic opinion supports that a disturbance which does not
fully exclude perfonnance, but makes it considerably more difficult onerous e.g.,
change of circumstances, force maj eure in commercial(hardship) or economic
impossibility, or commercial impracticability, etc. cannot be considered as an
impediment.
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In contrast to the Convention, which in Article 79 CISG only includes

impediments that must be equated with actual impossibility. Although there is some
generic similarity in language and the substantive requirements the Convention, the

provided in its procedural law for continued non-perfonnance. (Cf. article 26 (draft
counterpart of CISG article 28) which provides that if, in accordance with the
provisions of this Convention, one party is entitled to require performance of an
obligation by the other party, a court is not bound to enter any judgment for specific
perfonnance unless the court do so under its own law in respect of similar contracts
of sale not governed by this Convention.," at http://www.cisg.law.pace.edu/cisg/
biblio/ rimke.html, (last visited 29 December 2010).
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E.G. Tallon, op .cit., at§ section 3.1, p. 592., at http://www.cisg.law.pace.

edu/cisg/biblio/ rimke.html., (last visited 29 December 2010).

64
scope and the rationale, as well as the application of the respective provisions vary
substantially. 95

*

~

95

*

For a similar conclusion (in the context of the UNIDROIT Principles this

time and their potential to supplement art. 79 CISG), Cf. J. Ziegel, Comparative
Editorial Remarks on article 79 CISG and the UNIDROIT Principles., at
http://www.cisg. law .pace.edu/cisg/principles/uni79 .html. ,(last visited 29 December
2010)., Where the author, in a more expansive and thorough discussion of the issues,
also concludes that the "hardship" provisions in the UNIDROIT Principles should
not be applied in a gap-filling manner when the CISG is the governing law of a
contract., Anja Carlsen, Can the Hardship Provisions in the UNIDROIT Principles
Be Applied When the CISG is the Governing Law? (Pace Essay 1998), at
http://www.cisg.law.pace.edu/cisg/biblio/carlsen.html., (last visited 29 December
2010).

Chapter 4
Analysis of the Problems of Force Majeure in Economic Crisis

4.1 The Problem of Force Majeure in Civil Law
4.1.1 The Problem of Definition

Force Majeure in Thai civil and commercial code Section 8 has narrow
meaning. It does not include force majeure in commercial. There is no provision in
the Civil and Commercial Code provided through the force majeure in commercial.
Unlike Germany, the principle of debt that has became impossible under the Civil
Code, Section 275 as follow the new Civil code. And principles of the performance
to change the subject matter of contract under Section 313 of the Civil Code of
Gennan, Section 313 in the new constitution, which is the performance became to
burdensome for the party or Force Majeure in commercial Law (Hardship).
Therefore, you can see that German law has the primary Cluasula rebus sic stantibus
to apply to changing circumstances, including the economic crisis.

4.1.2 Interpretation of Force Majeure by a Thai Court

The Force Majeure pursuant to the Thai Civil and Commercial Code
article 8 provided that the Force Majeure denotes any event the happening or
pernicious result of which could not be prevented even though a person against
whom it happened or threatened to happen were to take such appropriate care as
might be expected from him in his situation and in such condition.
The Force Majeure pursuant to the Thai Civil and Commercial Code
article 8 means the circumstance that the debtor is not responsible and the incurrence

that cannot be prevented. The facts that are over control by debtor in the case that debtor
cannot raise the Force Majeure to use in every circumstance. It depends on the
circumstantial occurrence. In case of the Force Majeure, debtor is not responsible for
according to article 219. That means debtor will be relieved from its obligation or
reciprocal contract under the law, which applies according to 370 or 372 as the case
maybe.
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The Supreme Court considered the Force Majeure as a common
principle to be applied for cases and it is deemed one of the impossibility of
performance. If a debtor's intent is not to t pay his or her debt, debtor cannot use the
Force Majeure to excuse pursuant to The Supreme court case no.1296/2518 or
another case was that hire purchaser did not perfonn to construct the concrete roads
and waste pipe according to agreement. The hire-purchaser raised an argument that
the cost of concrete road construction and pipe laid down were considerably
increased and the raw materials were out of order. These excuses could not become
the Force Majeure pursuant to the Supreme Court no. 928/2521.

4.2 The Problems of Force Majeure in Economic Crisis
Thailand has effected the economic crisis in 1997 by the value of Baht was
hit by the investor and that caused the Government to devalue the Baht and the baht
reached its lowest point of 58 Baht to the US dollar. 96 It was the cause of many
companies that imp01i goods from foreign countries had to close down or faced a
problem about liquidity.
The disputed came to the comi, one of the defenses was the impossibility of
obligation, Thai court ruled that the economic crisis was not force majeure and the
parties had to perform as agreed.
The Supreme court verdict no. 9047/2544 and 3506/2546 as mentioned in
Chapter 2, which were the discretion of making a verdict the Force Majeure in Civil
and commercial Code Section 219, the Supreme Court ruled that the crisis of
economic was not force majeure but the debtor can perfotm his obligation. business
loss or profit could normally occur in commercial that did not make it an
impossibility of obligation. The Force Majeure in Section 219 must be an absolute
performance. This is different from Gern1an that applied the doctrine of Clausura
rebus sic stantibus for the changing circumstance from the crisis of economic which
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David Liebhold, "Thailand's Scapegoat? Battling extradition over charges

of embezzlement, a financier says he's the fall guy for the 1997 financial crash," at
htp//www.time.com, (last visited 29 December 2010).
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the performance was hardship by adjusting the clause of contract pursuant to article
313 of German Civil Code.
Thailand has not applied Clausura rebus sic stantibus in the economic crisis.
The debtor has to bare the increasing expenses for performance because of the Force
Majeure in commercial i.e.; inflation or the devalue of cunency exchange rate made
the merchandise more expensive. Thai Court held that the economic crisis was not
impossibility of performance by force majeure according to Thailand civil and
commercial code Section 219. Therefore, the debtor is not relieved from his
performance by virtue of the Supreme Court case no. 2829/2522.

Conclusion

Such verdict was about the creditor whether he had the right to file the case
against debtor in full amount in contract. Court ruled that the debtor could not raise
the crisis of economic to be an excuse because this matter was not an absolutely
impossible performance but such crisis, debtor had bare the higher obligation than
original agreement by unforeseeable argument while making the contract. This
creates unfairness between parties. Creditor received the higher obligation. This
verdict obliged a debtor to have more severe economic loss and harder to run the
business and might be bankrupt. It forces debtor to pay a full amount that the court
should consider or be lenient for debtor. Therefore, we should add the provision in
Thai Civil Code that the crisis of economic is a one of the Force Majeure and make
debtor free or partially free from debts. iiit1~'6\~

Chapter 5
Conclusion and Recommendation

5.1 Conclusion
Normally when agreement has been made, a party who cannot perform his
obligation is deemed the breach of contact except unforeseeable situation occutTed as
called the Force Majeure and it causes the performance absolute fail. In the case of
economic crisis, the perfonnance is severe to oblige as called Force Majeure in
commercial (Hardship). It makes unfairness to parties that countries apply different
means as following;
In England, the English court applies Frustration along with the root or
substance of agreement changed. As per both parties have agreed a contract or have
made an memorandum of understanding and then the agreement or memorandum
cannot be performed or even performs but they are not matched in substance. In this
case, it deems that the agreement is null due to Frustration. Debtor has no obligation
because the obligation is more bareness that it is usual. Frustration, however, will not
be used if parties can fortune the event before an agreement was made or parties
have done by himself. The agreement still the same even though the hardship or
interim disturb occur ie, the changing of currency cannot be affected to agreement
because of frustration.
In Germany, article 275 of Geiman Civil Code before Civil Code amended,
Geiman Court interpreted impossibility of obligation according to previous 275 (1)
that included impossible in commercial or economic. By this interpretation, it went
along with the fairness according to Gennan article 242 to fit the law. If the
obligation of debtor cannot be made or impossibility of obligation, debtor is relieved
all debts pursuant to 275 (I). There were some arguments of impossibility of
obligation such as the crisis of economic was deemed to be impossibility in
commerce. Then, the amendment of German Civil Code in 2002 inserted that if the
expense that debtor has lost in payment or higher than the value of properties, that
creditor received. If this case applied the new amended Civil Code, it was deemed an
impossibility of obligation because it is over expense comparing with the interest
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that creditor gained. The changing of substance of contract such as the immensely
higher price of merchandise is not deemed to be impossibility of obligation pursuant
to 275 (2). There was an article 313 to solve this matter by provision that
disadvantaged party has the right to claim to amend the agreement. That is as same
as the amendment of contract. If party need not to amend agreement, or the
agreement cannot be amended, such party has the right to put an agreement at halt
and for the long term agreement the right of termination of agreement has to inform
in advance.
In France, French Law does not cover the example 1 and example 2, the
French Law. However, it has the Theory of Imprevision, which is considered in the
circumstance of unforeseeable economic or monetary. It makes a balance of both
sides. Such circumstance does not make an impossibility of obligation but debtor
must bare higher obligation. This doctrine is subjected to the imbalance of
obligation. When the imbalance is prevailed, disadvantaged debtor may seek the
court for the reversal, the French Administrative court, however, was only to use this
doctrine. The French Civil court did not agree with this doctrine.
The United Nation Convention on Contracts for the International Sale of
Goods or CISG contains provisions for exemption for the nonperformance of
contractual obligations. Article 79 CISG only governs impossibility of performance
and the majority of academic opinion supports that a disturbance which does not
fully exclude perfom1ance, but makes it considerably more difficult onerous (e.g.,
change of circumstances, force majeure in commercial(hardship) or economic
impossibility, or commercial impracticability, etc.) cannot be considered as an
impediment (doch·ine of clausula rebus sic stantibus). 97 In contrast with the
Convention, in Article 79 CISG only includes impediments, which must be equated
with actual impossibility.
In Thailand, according to Civil Code Section 219, the Supreme Court laid
down the verdict that "economic crisis" was not the impossibility of obligation. The
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E.G., Tallon, op .cit, at § 3.1, p. 592., at http://www.cisg.law.pace.edu/cisg/

biblio/ rimke.html, (last visited 29 December 2010).
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debtor can afford to pay all debts, the loss or profit from making a business is
normally seen in the real world. It did not cause the impossibility of obligation.

5.2 Recommendation
From the study of force majeure under the Civil and Commercial Code of
Thailand, Section 8 and perfonnance becomes impossible under Section 219 and
confirmations of the Supreme Court Economic crisis is not a force majeure that debt
becomes impossible and that's not protected parties form perfo1mance burdensome
or hardship to debtor. It is the cause of many companies that import goods from
foreign countries had to close down or faced a problem about liquidity. The author
offers such solutions as follow.

1. In case, it not additional force majeure provisions of Thai civil and

Commercial code in Section 8 paragraph two and paragraph three. Thai comi should
apply the guidelines of the German Courts before amend to civil code of German
which apply the principle of contract of interpretation under article 157 and good
faith under article 242 of amend civil code of German apply to changed circumstance
of subject matter of contract or situation changing that is cause performance
burdensome. It resulted in unfairness to parties. The German Court has order to
modification of the contract when obligation is still possible for the performance or
in case that cannot modification of contract, the order of court terminate it. Thai
court take the legal principles of contract interpretation under the Civil and
Commercial Code, Section 368 and in good faith under Section 5 to apply to cases
where an incident which changed the essence of the contract. Which the debtor has
to burdensome of performance, the court have right to reduce or increase the
outstanding amount under the contract as appropriate. This will result in fairness to
the parties and the economy of Thailand.

2. There are some amendments in Thai Civil Code in clause of Force
Majeure Section 8, which should include the circumstance of economic crisis. By
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these reasons, the Section 8 should be added with paragraph two and paragraph three
as follows;
1) Section 8 paragraph two: In case of the default of all or any clauses of
agreement occurred by the crisis of world or internal economic or natural calamity or
other events unforeseen. By consideration of status of economic the gain-loss
situation of the parties or relevant parties or the faithful or aggravate of such crisis or
any events unforeseen that make the default of agreement.
2) Section 8 paragraph three: In the event of paragraph two, the severity

making the obligations between parties unfair, court may reduce or increase the debts
following to agreement as the same as in paragraph two. Court may reduce
compensation interests or any benefit as the case may be.
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Article 1134 Paragraph One

Agreements lawfully entered into take the place of the law for those who have made them.

Article 1134 Paragraph Two

They may be revoked only by mutual consent, or for causes authorized by law.

Article 1134 Paragraph Three

They must be perfo1med in good faith.

Article 1142

Any obligation to do or not to do resolves itself into damages, in case of nonperformance on the part of the debtor.

Article 1148

There is no occasion for any damages where a debtor was prevented from
transferring or from doing that to which he was bound, or did what was forbidden to
him, by reason offorce majeure or of a fortuitous event.
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Section 157
Interpretation of contracts
Contracts are to be interpreted as required by good faith, taking customary practice
into consideration

Section 242
Performance in good faith
An obligor has a duty to perform according to the requirements of good faith, taking
customary practice into consideration.

Section 275
Exclusion of the duty of performance
(1) A claim for perfo1mance is excluded to the extent that perfomrnnce is impossible

for the obligor or for any other person.
(2) The obligor may refuse performance to the extent that performance requires
expense and effort which, taking into account the subject matter of the obligation and
the requirements of good faith, is grossly disproportionate to the interest in
performance of the obligee. When it is determined what efforts may reasonably be
required of the obligor, it must also be taken into account whether he is responsible
for the obstacle to performance.
(3) In addition, the obligor may refuse performance if he is to render the performance
in person and, when the obstacle to the perfom1ance of the obligor is weighed against
the interest of the obligee in performance, performance cannot be reasonably
required of the obligor.
(4) The rights of the obligee are governed by sections 280, 283 to 285, 311 a and 326.

Section 313
Interference with the basis of the transaction
(1) If circumstances which became the basis of a contract have significantly changed
since the contract was entered into and if the parties would not have entered into the
contract or would have entered into it with different contents if they had foreseen this
change, adaptation of the contract may be demanded to the extent that, taking
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account of all the circumstances of the specific case, in particular the contractual or
statutory distribution of risk, one of the parties cannot reasonably be expected to
uphold the contract without alteration.
(2) It is equivalent to a change of circumstances if material conceptions that have
become the basis of the contract are found to be incorrect.
(3) If adaptation of the contract is not possible or one party cannot reasonably be
expected to accept it, the disadvantaged party may revoke the contract. In the case of
continuing obligations, the right to terminate takes the place of the right to revoke.
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INTERNATIONAL SALE OF GOODS (1980)
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Section IV. Exemption
Article 79
(1) A party is not liable for a failure to perform any of his obligations if he

proves that the failure was due to an impediment beyond his control and that he
could not reasonably be expected to have taken theimpediment into account at the
time of the conclusion of the contract or to have avoided or overcome it or its
consequences.
(2) If the party's failure is due to the failure by a third person whom he has
engaged to perform the whole or a part of the contract, that party is exempt from
liability only if:
(a) he is exempt under the preceding paragraph; and
(b) the person whom he has so engaged would be so exempt if the provisions of
that paragraph were applied to him.
(3) The exemption provided by this article has effect for the period during
which the impediment exists.
(4) The party who fails to perfom1 must give notice to the other paiiy of the
impediment and its effect on his ability to perform. If the notice is not received by
the other paiiy within a reasonable time after the party who fails to perform knew or
ought to have known of the impediment, he is liable for damages resulting from such
nonreceipt.
(5) Nothing in this article prevents either party from exercising any right other
than to claim damages under this Convention. Article 80 A party may not rely on a
failure of the other party to perform, to the extent that such failure was caused by the
first party's act or omission.
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Section 5

Every person must, in the exercise of his right and m the performance of his
obligations, acts in good faith.

Section 8

Force Majeure denotes any event the happening or pernicious results of whic could
not be prevented even though a person against whom it happened or threatened to
happen were to take such appropriate care as might be expected from him in his
situation and in such condition.

Section 218 Paragraph One

When the performance becomes impossible in consequence of a circumstance for
which the debtor is responsible the debtor shall compensate the creditor for any
damange arising from the non-perfo1mance.

Section 218 Paragraph Two

In case of partial impossibility the creditor may, by declining the still possible part of
the performance, demand compensation for non-perfonnance of the entire obligation,
if the still possible part of performance is usless to him.

Section 219 Paragraph One

*

The debtor is relived from his obligation to perform if the perfom1ance becomes
impossible in consequence of a circumstance, for which he is not responsible,
occurring after the creation of the obligation.

Section 219 Paragraph Two

If the debtor, after the creation of the obligation, becomes unable to perform, it is
equivalent to a circumstance rendering the performance impossible.

Section 368

Contract shall be interpreted according to the requirements of good faith, ordinary
usage being taken into consideration.
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Section 370 Paragraph One
If the object of a reciprocal contract is the creation or transfer of a real right in a

specific thing, and such thing is lost or damanged by a cause which is not attributable
to the debtor, the loss or damange falls upon the creditor.

Section 370 Paragraph Two
To a non-specific thing the provisions of the foregoing paragraph are applied from
the time when the thing has become specific in accordance with the provisions of the
second paragraph of Section 195.

Section 372 paragraph One
Except in the cases mentioned in the section 370 ans section 371, if an obligation
becomes impossible of perfo1mance by a cause not attributable to either party, the
debtor has not right to receive the counter-performance.
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Property and Commercial Court, B.E ..... .
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Section 8 Paragraph One
In case of the default of all or any clauses of agreement occurred by the
crisis of world or internal economic or natural calamity or other events unforeseen.
By consideration of status of economic the gain-loss situation of the patties or
relevant parties or the faithful or aggravate of such crisis or any events unforeseen
that make the default of agreement.

Section 8 Paragraph Two
In the event of paragraph two, the severity making the obligations between
parties unfair, court may reduce or increase the debts following to agreement as the
same as in paragraph two. Court may reduce compensation interests or any benefit as
the case may be.

