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ABSTRACT

This study explored the process of filing tax return and tax payment of the
foreign corporation, which has more than one Permanent Establishments in Thailand.
This study considered the unique entity and the meaning of Permanent Establishment
in accordance with the OECD principle in order to find alternatives and approaches
to improve it. This study look at, United States laws and process, as the United States
was one of the most famous taxation process in the world. Moreover, this paper also
shows the Double Tax Agreement between Thailand and United States, which
enacted depend on OECD principle.
This study found that the main problem of Tax Returns filing and Tax
Payment of Permanent Establishment under Thai law is the problem of relating
cryptic of the process. Since the Revenue Code does not specify the obvious process
in separate filing tax returns or Tax Payment for the two Permanent Establishments,
which has the separate transactions. Therefore, here is no formulation for tax-payer
(Permanent Establishment) and the tax authority.
To resolve the problems regarding Permanent Establishment Tax Returns
filing and Tax Payment, the Revenue Code should add the obvious process of filing
tax returns and tax payment for the Permanent Establishment. In case of Permanent
Establishments which have separate transaction there should be a separate file tax
returns process, and the meaning of "Permanent Establishment" in the Revenue Code
also should be made cleared.
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Chapter 1
Introduction
1.1 Background and General Statement of the Problems
Nowadays, there are many foreign investment in Thailand, either in the form
of companies or partnership by establishing a "Permanent Establishment" to carry
out their business in Thailand. These kinds of foreign companies or juristic
partnerships are subject to tax under the Thai Revenue Code generally known as
"corporate income tax"; for the income or profit of which source is, or earn, in
Thailand as classified by the Revenue code of Thailand. One of the problems is the
case where a foreign company establishes more than one permanent establishment in
Thailand.
There are many sections under Thai Revenue Code which impose tax on
foreign companies or juristic partnerships which do not incorporate under Thai law,
but receive income or profit from their Permanent Establishment in Thailand.
Normally, Permanent Establishments in Thailand have the duty and liability to file
tax Returns and tax payment, because the Permanent Establishment shall serve as the
tax agent of the foreign company or juristic partnership. However, the question of
duty and liability of tax filing or filing for tax returns arises when there are more than
one Permanent Establishment of the same company established in Thailand where
each Permanent Establishment independently operates its business and activities.
In accordance with the Revenue Code, foreign companies and juristic
partnerships was not specified to separate the filing process of both tax returns and
tax payment for each Permanent Establishment. Therefore, it is unfair for Permanent
Establishments that have less net profit or smaller business; because they have to
include their file tax Returns and tax payment with the bigger or more net profit
Agent Permanent Establishment. In other words, they would end up bearing more
obligations or pay more tax than they should.
For example, Company A incorporated under the foreign law. Company A
had two Agent Permanent Establishments that is Company B and Company C
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which operate in Thailand. Company B operates business which involved machinery
and automobile parts. This Company B was a big company and received a lot of
income per year. The net profit of Company B was 2,000,000,000 Baht per year.
Company C's business involved mobile phone parts, and a smaller size Company
when comparing with Company B. This company received net profit about
10,000,000 Baht per year. Company Band Company Chad the different net income
because they do different business activity; therefore generated different amount of
income. However, when Company B and Company C files tax return for their
income or profit to the Revenue Department of Thailand, they would have to
combine their tax returns for both of two Companies together. This filing
combination process also applies to their tax payment as well. When these two
companies pay tax, they are not considered as separated entities, and therefore must
remit their tax together.
Therefore, this is the problem for Company B and Company C's
responsibility to file tax returns and tax payment. The two companies may contend or
shift the duty to the other side. According to the Revenue Code, the procedure of tax
returns or tax payment filing for two Agent Permanent Establishments was not
specified.
Nowadays, this problem is still happening in Thailand and it is the one reason
of injustices for the smaller Agent Permanent Establishment or the separate entity
must combine the filling tax returns.
Therefore, the purpose of this report is to find a conclusion determined to
solve the problem; suggest a solution to close the loophole of tax law, which in tum,
will persuade more foreign companies to invest in Thailand; and finally, to provide
the fairest approach to calculate tax burden or tax duty for Permanent Establishments.

1.2 Hypothesis of the Study
The Revenue Code of Thailand described the provision of tax burden for the
foreign companies which operate in Thailand and their duties to file tax returns and
tax payment to the their representatives that are Permanent Establishments. The
cause of the problem, though, lies within the vague specification regarding the
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process of filing tax returns and tax payment for those representatives which have
more than one Permanent Establishment in Thailand and the consideration of unique
entity or separated entity. The problem should be solved by modification of Thai
Revenue Code by adding the obvious person who responsible behalf of the foreign
company tax and the process of file tax returns and tax payment in case of two or
more Permanent Establishments, and applying foreign law or process to Thai
Revenue Code.

1.3

Objective of the Study
1.3.l To study the concept of tax collection for Permanent Establishments

under Thai Revenue Code.
1.3.2 To study the theory of filing tax returns as the Permanent Establishments
under Thai Revenue Code.
1.3.3 To study the principle concerning the Permanent Establishment under
Economic Co-operation and Development (OECD) Model and United States law and
compare with Thai law.
1.3.4 To analyze the problem and find the solution of filing tax returns and
tax payment for two Permanent Establishments which have same parent foreign
company, including the problem relating to the unique entity.
1.3.5 To improve domestic law or add the provision which relate to the concept of
filing tax returns and tax payment for Permanent Establishments.

1.4 Study Methodology
This study is undertaken by documentary approach such as researching Thai
law and United States law and referring to the Revenue Code of Thailand, regulation
of Organization for Economic Co-operation and Development (OECD), Double Tax
Agreement and the Revenue Code of United States. Moreover, this research deprived
from books, articles, thesis, law journal, tax ruling, and internet which relate to the
aforementioned documents both in Thailand and United States. The researcher then
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analyzes the present problem to conclude and offer the appropriate measure to solve
the problem.

1.5 Scope of the Study
1bis study focuses on income tax collection of the two Permanent Establishments
which subsidized from the same foreign company by analyzing the present process
of collecting and file tax returns in Thailand, including, the comparison the present
tax payment and tax returns filing process in Thailand with the other country to
improve Thai law; especially the Revenue Code, which is the cause of this problem.
Therefore, this study will analyze and develop into the method to solve the problem.
However this study will refer to the course of Organization for Economic Cooperation and Development (OECD) by applying the method to solve the problem.

1.6 Expectation of the Study
1.6.1 To understand the process of Corporate Income Tax collection, income
tax collection from the two Permanent Establishments, and concept of income tax
collection from Permanent Establishment under Thai Revenue Code.
1.6.2 To acknowledge the present problem related to the process of filing tax
payment and tax returns of two Permanent Establishments of the .same foreign
company.
1.6.3 To underst!lnd the principle of Organization for Economic Co-operation
and Development (OECD), Double Tax Agreement and the source of problem , and
to offer the measure to solve the problem.
1.6.4 To understand the United States law or principle which relates to the
present problem in Thailand about collecting income tax and file tax returns from
two Permanent Establishments?
1.6.5 To apply foreign law, principle of Organization for Economic Cooperation and Development (OECD) to Thai law to solve the problem of collecting
income tax and file tax returns of two Permanent Establishments.

Chapter 2
General Principles and Taxation of Permanent
Establishment
2.1 Corporate Income Tax for Foreign Company under Thai Law
Normally the company incorporated under Thai law have duty to pay tax in
Thailand, as classified in the definition of "company or juristic partnership" under
the Revenue Code of Thailand. But foreign company have duty to pay tax in
Thailand under the following situations:
1) Company or juristic partnership incorporated under Thai laws or
incorporated under foreign laws and carrying on business in Thailand shall pay tax in
accordance with section 66 paragraph one.
2) A company or juristic partnership incorporated under foreign laws and
carrying on business in other places including Thailand shall pay tax on the net
profits from the business or related to the business carried on in Thailand as the
section 66 paragraph two.
3) Company or juristic partnership incorporated under foreign law and
carrying on business in other places including Thailand. And the business is relating
to the international transportation as the section 67.
4) A company or juristic partnership incorporated under foreign laws and
not carrying on business in Thailand but receiving assessable income under Section
40 (2)(3 )( 4)( 5) or (6) which ·is paid from or in Thailand, shall be liable to pay tax.
The payer of income shall deduct corporate income tax from such assessable income
at the corporate income tax rate.
5) For a company or juristic partnership incorporated under foreign laws
which has an employee, an agent or a go-between for carrying on business in
Thailand and as a result receives income or profits in Thailand, such company or
juristic partnership shall be deemed to be carrying on business in Thailand and the
person who acts as an employee, an agent or a go-between for the business, whether
he is an individual or a juristic person, shall be deemed to be the representative of the
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company or juristic partnership incorporated under foreign laws and shall have the
duty and liability to file a tax returns and tax payment in accordance with section
76Bis.
Corporate income tax is imposed on both local and foreign companies. It is
calculated on the net profit and has to be paid at the end of every accounting period (
12 months ). However, a Thai company is entailed to pay tax on the basis of its
worldwide net profit. On the other hand, a foreign company operating in the country
is required to pay corporate tax only on the net profit that it has derived from
business carrying out in Thailand. A foreign company would be levied corporate tax
on its overall receipts, provided it is engaged in businesses such as international
transport business.
Corporate Income Tax is imposed on net profit based on the accrual basis that
is calculated by deducting expenses allowed under the Revenue Code and
supplemental regulations from gross income.
According to Section 66 paragraph 1Companies and juristic partnerships
incorporated under Thai law are subjected to tax on their worldwide income at the
end of each accounting period or twelve months, both from Thailand and foreign
sources. This is also known as "Residence Principle". Thus, if a Thai company
receives international payment derived from a swap agreement, it is required to
include this payment in its income computation to derive net profit in order to pay
Corporate Income Tax.
Companies and juristic partnerships incorporated under foreign laws are
subject to tax only on income from sources within Thailand. This is also known as
"Source Principle". There are two provisions of Corporate Income Tax particularly
directly related to foreign businesses involved in commerce in Thailand.
Firstly, Section 76Bis of the Revenue Code of Thailand provides that a
foreign company or partnerships which carries on business through an employee,
representative or go-between in Thailand, is subject to the Corporate Income Tax. A
foreign entity falling under the provisions of section 76 Bis must file Thai corporate
income tax returns as if it were registered in Thailand. Thus, in this case a foreign
company carrying on business in Thailand would pay Corporate Income Tax the
same as a Thai company - net profit base but it is subject to Corporate Income Tax
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only on its net profit arising from or in consequence of business carried on Thailand,
at the end of each accounting period.
Secondary, Section 70 of the Revenue Code requires 15% withholding on
payments from or in Thailand of taxable income to foreign companies not doing
business in Thailand.

There are 5 tax bases for the foreign company or juristic partnership as
follow:

1. Corporate Income Tax from Net Profits
This is the tax base which levy from net profit of income from business or
income arising from business of the company or juristic partnership in corporate
under Thai law and foreign law. And the law was specify that, the net profit must be
calculated by deducting income from business or income arising from business
carried on in an accounting period with expenses in accordance with conditions
prescribed in Sections 65 Bis and 65 Ter. The company or juristic partnership which
have the duty to pay tax as the tax base of net profit are as follow:
1) A company or juristic partnership incorporated under foreign laws
and carrying on business in other places including Thailand. The company or juristic
partnership incorporated under foreign law will calculated the net profit from only
the income which received from carrying on business in Thailand.
2) A company or juristic partnership incorporated under foreign laws
which has an employee, an agent or a go-between for carrying on business in
Thailand and as a result receives income or profits in Thailand. It deemed to be those
persons are the representative. Even though the representative will be person or
juristic person.
The Tax rate is 30% both of Thai company or foreign company. Even
though the company in the stock market. 1
Corporate Income Tax from gross income before deduct by any expense
or gross sale before deduct by any expense
1

Aurawan Potjananuruk, Law of Taxation (Bangkok: Faculty of Law

Ramkhumhang University Publish, 1997), pp. 180-193.
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This tax base will use in two cases as follow:
(1) A company or juristic partnership does not file particulars necessary

for tax calculation under the provisions of this Part or does not keep a book of
account or does not follow requirements prescribed under Sections 17 and 68 Bis or
does not bring books of account, documents or other evidence to an assessment
official for interrogation under Section 19 or Section 23, the assessment official shall
have the power to assess tax at the rate of 5 per cent of gross income before
deduction of any expenses or gross sales before deduction of expenses of the
accounting period, whichever is higher. If gross income before deduction of
expenses or gross sales before deduction of expenses cannot be determined, the
assessment official shall have the power to assess by comparing with the gross
amount of the previous accounting period. If the amount of the previous accounting
period cannot be determined, he shall assess as he deems appropriate.
(2) If a person who has the duty and liability to file a tax returns and tax
payment cannot calculate net profits for tax purposes under the provisions of this
Part as the section 76Bis. The assessment official shall have the power to assess tax
at the rate of 5 per cent of gross income before deduction of any expenses or gross
sales before deduction of expenses of the accounting period.

2. Corporate Income Tax from the Disposing Profit from Thailand
A company or juristic partnership disposing its profits or other type of
money that is set aside from profits or is deemed to be profits from Thailand shall
pay income tax by deducting from such disposed amount of money in accordance
with the corporate income tax rate for the compariy and juristic partnership and shall
remit it to the local Amphur office together with the filing of a tax returns in the form
prescribed by the Director-General within 7 days from the date of disposal.
Disposal of profits under Paragraph 1 shall include
1)

Disposal of profits or other type of money that is set aside from

profits or is deemed to be profits from profit and loss account or other book of
account in order to settle debt or to set off against liability or to enter as a credit in an
account of any person abroad; or
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2)

in the case where there does not appear the fact in (1) there is a

request to purchase and transfer foreign currency which is profit or other money that
is set aside from profits or is deemed to be profits disposed abroad; or
3)

any other action which results in (1) or (2).
The tax rate of this case is I 0% of the amount of profits or other

type of money which disposing from Thailand.
4)

Corporate Income Tax From International Transportation Business

A company or juristic partnership incorporated under foreign law and carrying on
international transportation business in other places including Thailand, shall pay tax
on the transportation business under the following rules:
(1) In case of carriage of passengers, it shall pay tax at the rate of
3% of fares, fees and other benefits chargeable in Thailand before deducting any
expense from such carriage of passengers.
(2) In case of carriage of goods, it shall pay tax at the rate of 3% of
freight charges, fees and other benefits, whether chargeable in Thailand or not,
before deducting any expense from such carriage of goods.
5)

Corporate Income Tax from Disposing some kind of Assessable

income from Thailand
A company or juristic partnership incorporated under foreign laws and
not carrying on business in Thailand but receiving assessable income under Section
40 (2)(3)(4)(5) or (6) which is paid from or in Thailand, shall be liable to pay tax.
The payer of income shall deduct corporate income tax from such assessable income
at the corporate income tax rate.

Amount of the deduction on each case are as follow:
1. Ordinary and necessary expenses. However, the deductible amount of the
following expenses is allowed at a special rate:
200%

deduction of Research and Development expense,

200%

deduction of job training expense,

200%

deduction of expenditure on the provision of equipment for the

disabled;
2. Interest, except interest on capital reserves or funds of the company;
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3. Taxes, except for Corporate Income Tax and Value Added Tax paid to
the Thai government;
4. Net losses carried forward from the last five accounting periods;
5. Bad debts;
6. Wear and tear;
7. Donations of up to

2%

of net profits;

8. Provident fund contributions;
9. Entertainment expenses up to

o.3%

of gross receipt but not exceeding

10

million baht;
10. Further tax deduction for donations made to public education institutions,
and also for any expenses used for the maintenance of public parks, public
playgrounds, and/or sports grounds;
11. Depreciation: Provided that in no case shall the deduction exceed the
following percentage of cost as shown below. However, if a company adopts an
accounting method, which the depreciation rates vary from year to year, the company
is allowed to do so provided that the number of years over which an asset
depreciated shall not be less than

100

divided by the percentage prescribed below2

2.2 Process of Filing Corporate Tax Returns
There are 3 types of corporate tax payment as follow:
1) Tax payment from self-assessment
2) Withholding tax payment
3) Tax Payment from official assessment

3

However, in this study will only focus on the Tax payment from selfassessment and withholding tax payment, because this two types the tax payer have

2

Revenue Department of Thailand, Tax Knowledge, at http://www.rd.go.th/

publish/308.0.html, (last visited 15 October 2011).
3

Aurawan Potjananuruk, Law of Taxation, Bangkok: Faculty of Law at

Ramkhumhang University Publish, 1997), p.193.
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duty to file tax returns which is cause of the problem. And the problem will be
mentioned in the chapter 4.
The first will mention to the process of filing tax returns as the selfassessment method.

Tax Payment at the End of Accounting Period

Companies or juristic partnerships are considered to be the same as the
person in accordance with the law. Therefore the company or juristic partnership
have the duty and liability to file tax returns and tax payment in the period of time.
The law was specified the person who has the duty or liability to file the tax returns
and tax payment. In case of company or juristic partnership incorporated under Thai
law, the person who have duty or liability to file tax returns or tax payment is the
partner of the company or juristic partnership. In case of company or juristic
partnership incorporated under foreign law and carrying on business in Thailand tax
filing is done by an employee or agent, the employee and agent have duty and
liability to file tax returns and tax payment as the representative of that foreign
company or juristic partnership. The filing tax returns must be in the form as the
4

order of Director-General within 150 days since the day of end accounting period .
The form which prescribed by the Director-General as follow:
1. Form Por.Ngor.Dor.50, to use with the company or juristic partnership

incorporated under Thai law and foreign law and carrying on business in Thailand as
the section 66 first paragraph of Revenue code.
2. Form Por.Ngor.Dor.51, to use with the company or juristic partnership

which shall estimate net profit or net loss from the business or relating to the
business as the section 67Bis (1). And to use with the listed company, a commercial
bank under the laws governing commercial banks, or a finance company, securities
company or credit foncier company under the laws governing the finance business,
securities business and credit foncier business as the section 67Bis (2).

4

Paijit Rojanavanit, Choomporn Sanesai and Saroaj Tongprakum, The

Explanation of Revenue Code (Bangkok: Sarmjaleamparnit Publishing, 2010), pp.
324-327.
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3. Form Por.Ngor.Dor. 52, to use with the company or juristic
partnership incorporated under foreign law and carrying on business in other places
including Thailand as the section 66 second paragraph of the Revenue Code which
carrying business related transportation as the section 67 of Revenue Code.
4. Form Por.Ngor.Dor.53, Por.Ngor.Dor 54, to use for filing tax returns
for withholding tax.
5. Form Por.Ngor.Dor 55, to use with the foundation or association
carrying on revenue as the section 39 of Revenue Code.
To file the above form with and as specified by section 68 of Revenue
Code, the company or juristic partnership have to file the tax returns showing items
necessary for tax calculation regarding income, expense, net profits and other
information to an assessment official together with a balance sheet, an operating
account and a profit and loss account, income account, expenditure or gross income
account which verified by the person who received the permission from the DirectorGeneral within 150 days since the end of accounting period.

Tax Payment for the First 6 Months of Accounting Period

Tax payment of the company or juristic partnership excepted the Tax
5

payment at the End of Accounting Period as the section 68 of Revenue Code , the
law defines that the company or juristic partnership have duty or liability to file tax
return and tax payment at the first 6 months of accounting period as mentioned in the
section 67Bis of Revenue Code.
The company or juristic partnership, which have the low income or high
mcome, have obligation to file tax returns for corporate income tax Within two
months after the last day of first 6 months accounting period and the tax payment
will be calculated from the half of estimated net profit of the business or relating to
the business which carried on all year.
For the first 6 months of accounting period, Tax payment can be
divided into two main categories as can be seen below:

5

327-329.

Paijit Rojanavanit, Choomporn Sanesai and Saroaj Tongprakum, Ibid., pp.
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1. The money tax payment from the estimated net profits in the

accounting period method

The law specifies that any company or juristic partnership excluding
listed company, a commercial bank under the laws governing commercial banks, or a
finance company, securities company or credit foncier company under the laws
governing the finance business, securities business and credit foncier business, or a
company or juristic partnership under the rules, procedures and condition prescribed
by the Director-General, have to estimate net profit or net loss ( All year ) from
business or related business which already carried on or is going to be carried on in
an accounting period. After finished calculating and received the net profit or net loss
value, the business should bring that half net profit amount to calculate corporate
income tax according to the law rate. However, the estimation of net profit or net
loss for tax payment at the first six months of accounting period, must be under the
conditions as described in the section 65Bis and the section 65Ter of Revenue Code
too.
Tax payment of corporate income tax from estimated net profits, it
is only used for the company or juristic partnership which pay corporate income tax
from the net profits, excluding the company or juristic partnership which pay
corporate income tax by using another principles of calculation ( not calculate from
net profits ). The company or juristic partnership, which pay corporate income tax by
using another principle of calculation, does not need to estimate the net profit or net
loss. For example, foundation, association or the company or juristic partnership
incorporated under the foreign law, which has been carrying on business related to
international transportation. For the company or juristic partnership which pay. tax
according to the section 76Bis ( having an employee, an agent or go-between ). They
have to estimate the net profit or net loss as mentioned before. The further
information will be described in the topic number 2.4.

2. Tax payment from the net profits of first 6 months of
accounting period method

In this case, the law specifies the duty or liability of company or
juristic partnership. To pay tax for the first 6 months, net profits need to be
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calculated from the first day of accounting period. The company or juristic
partnership should be in the scope as can be seen below:
(1) A listed company
(2) A commercial bank under the laws governmg commercial
banks
(3) A finance company, securities company or credit foncier
company under the laws governing the finance business
(4) A company or juristic partnership under the rules, procedures
and condition prescribed by the Director-General
For the calculation of net profits or net loss of the first 6 months
period, it can be calculated from the gross income, which is received from carrying
on business or relating business and deducted by the expense under the section 65Bis
and section 65Ter of Revenue Code.
Therefore, Tax payment from the net income of the first 6 months of
accounting period will be more correspond to the fact than the moiety tax payment
from the estimated net profits in the accounting period method. This is because the
income or expense, which brought to calculate for the net profits or net loss, must be
occurred in the first 6 months period.
On the other hand, The moiety tax payment from the estimated net
profits in the accounting period method must be considered to the income and
expense in the 6 months of the second accounting period which has not been
occurred yet. Therefore, the estimation of net profits or net loss might be mistaken,
because some circumstances may be out of the expectation of company or juristic
partnership such as, flood, fire or Tsunami.
For calculation tax burden, when already calculated the net profits
or net loss of the first 6 months period. If the company or juristic partnership has the
net profits, they have to bring the net profit to calculate the tax, which they have to
pay as the corporate income tax rate.
Filing tax returns and "Tax Payment for the first 6 months of
Accounting Period" will not be used for the company or juristic partnership which
has the first accounting period or last accounting period not wholly 12 months
(newly incorporated or liquidation business). Therefore, this company or juristic

15
partnership has no obligation to file tax returns for half accounting period. In
addition, the company or juristic partnership, which received the permission to
change an accounting period and that accounting period has 6 months or less than 6
months, has no obligation to file tax returns for half accounting period as well.
However, the tax which is paid for the "moiety tax payment from
the estimated net profits in the accounting period method (estimated net profits) and
tax payment from the net income of first 6 months of accounting period method (net
profit from 6 months)", the law specifies the business to bring this amount of tax for
credit in calculation of corporate income tax at the end of accounting period. If the
tax is more than the fact or the business has net loss, the taxpayer may file the
request to get the tax back including the interest.
After "Tax Payment for the first 6 months of Accounting Period",
the company or juristic partnership have duty or liability to file tax returns
(Por.Ngor.Dor.50) and operating account and a profit and loss account and balance
sheet within 150 days at the end of accounting period including tax payment (If any).
Additionally the company or juristic partnership will be liable to file
tax returns for withholding tax in the cases as follow

6

(1) Subject to Section 70, if the Government, a government
enterprise, Tessabarn, Sukapibarn or other local government agency is the payer of
assessable income under Section 40 to any company or juristic partnership, it shall
withhold income tax at the rate of 1 per cent. The tax withheld shall be treated as a
credit in income tax calculation of the company or juristic partnership for the
accounting period within which the tax was withheld. For this purpose, Sections 52,
53, 54, 58 and 59 shall apply mutatis mutandis.
(2) A person, partnership, company, association or a body of
persons pays assessable income under Section 40(8) to a company or juristic
partnership which sells immovable property shall withhold income tax at the rate of
1 per cent and remit it to an official responsible for registration of the rights and
juristic acts at the time of registration and provisions of Paragraphs 2 and 3 of
Section 52 shall apply mutatis mutandis.

6

Aurawan Potjananuruk, op.cit., pp.180-181.
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(3) A company or juristic partnership incorporated under the foreign
laws and not carrying on business in Thailand but receiving assessable income under
Section 40 (2)(3)(4)(5) or (6) which is paid from or in Thailand, shall be liable to pay
tax. The payer of income shall deduct corporate income tax from such assessable
income at the corporate income tax rate and remit it to the local Amphur office
together with the filing of a tax returns in the form prescribed by the Director
General within 7 days from the last day of the month in which such income is paid.
(4) A company or juristic partnership disposing its profits or other
type of money, that is set aside from profits or is deemed to be profits from Thailand,
shall pay income tax by deducting from such disposed amount of money 7 in
accordance with the corporate income tax rate for the company and juristic
partnership and shall remit it to the local Amphur office together with the filing of a
tax returns in the form prescribed by the Director-General within 7 days from the
date of disposal.
Disposal of profits under Paragraph 1 shall include
(1) Disposal of profits or other type of money that is set aside from

profits or is deemed to be profits from profit and loss account or other book of
account in order to settle debt or to set off against liability or to enter as a credit in an
account of any person abroad; or
(2) in the case where it does not appear the fact in (1) there is a
request to purchase and transfer foreign currency which is profit or other money that
is set aside from profits or is deemed to be profits disposed abroad; or
(3) any other actions which results in (1) or (2).

2.3 Tax Collecting on Permanent Establishment and Supreme
Court Judgment on Issue Relating to Permanent Establishment
In case of foreign company or juristic partnership which is established under
the foreign law and carrying on business in Thailand by having branch. They have

7

Revenue Department Website, Revenue Code of Thailand, at http://www.rd.

go.th/publish/37748.0.html, (last visited 20 December 2011).
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obligation to pay tax on the net profits from the business or related to the business
carried on in Thailand. The calculation of the net profit must be as the Revenue Code
like juristic partnership or company with establish under Thai law.
There is another case from above, that is in case of unobvious that foreign
company or juristic partnership carrying on business in Thailand ( has an employee
or agent or go-between to carrying on business in Thailand ). In this case, Thai law
shall be deemed to be carrying on business in Thailand as section 76Bis of Revenue
Code of Thailand.
The Essential Element of section 76Bis as follow:
1) Being the company or juristic partnership incorporated under foreign law
and
2) Has an employee or agent or go-between to carrymg on business m
Thailand and
3) As a result receives income or profits in Thailand
The company or juristic partnership, which has not met the above criteria,
shall not be deemed to be carrying on business in Thailand.
The duty and liability to file tax returns and pay tax, the Revenue Code has
specified to an employee or agent or go-between who is the representative of the
foreign company or juristic partnership as section 76Bis first paragraph.
The guideline of assessment for the company or juristic partnership
incorporated under the foreign law and carrying on business in Thailand in
accordance with section 66 and 76Bis.
The Order of Revenue Department can be summarized as can be seen below:
1) In case of company or juristic partnership incorporated under foreign law
and carrying on business in Thailand as section 66 and section 76 Bis of revenue
code, the company or juristic partnership has obligation to pay corporate income tax
from the net profit in according with section 65 of revenue code and file tax returns
within 150 days after the last day of accounting period (Por. N gor. Dor. 50),
including balance sheet, income statement verified by auditor.
2) The calculation of net profit for the company or juristic partnership
incorporated under foreign law and carrying on business in Thailand, calculates the
income from the business or related to the business carried on in Thailand within
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accounting period, deducted by expense which specified in the section 65 Bis and
section 65 Ter.
For expense, which the braches in Thailand had paid to the head, office or
other branches in the foreign country for service fee and royalty fee. The braches in
Thailand will be allowed to record service fee and loyalty fee as the expense to
calculate the net profit and not be in the categories of nondeductible expense section
65 TER (14). It must be obviously shown that expense is classified in the category as
follow:
(1) The expense related to assistance or service of the head office or
another branches to the branches in Thailand.
(2) Expense related to research and development, the branches in
Thailand must obtain the service or receive benefit from the research and
development on fact.
(3) Any expense, which the head office or another braches had deducted
as the expense to the calculation net profit, will not be allowed as the expense for the
branches in Thailand.
(4) The expense, which the head office or another branches levy from the
branches in Thailand must depend on principle and generally accepted.
(5) The expense must not be included in the expense of the head office or
another branches such as rental fee, utilities fee, equipment depreciation.
(6) The amount of money, principle and the method as mentioned above
will be allowed as expense of the braches in Thailand. It must have the evidence or
letter, which verified by concerning officer.
(7) The calculations of corporate income tax as above are not affected to
the calculation of corporate income tax as the double tax agreement.
3) In case of company or juristic partnership incorporated under foreign law
and carrying on business in Thailand will file tax returns and pay corporate income
tax as section 66 second paragraph or section 76Bis second paragraph of revenue
code (if a person who has the duty and liability to file a tax returns and tax payment
cannot calculate net profit for tax purpose), must be allowed from director-general of
revenue department.
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4) In case of company or juristic partnership incorporated under foreign law
and carrying on business in Thailand file tax returns and pay corporate income tax as
section 66 second paragraph or section 76Bis second paragraph of revenue code
before be permitted from the director-general of revenue department, it is deemed to
be the company or juristic partnership did not file tax returns along to the
specification of director-general of revenue department.
5) Assessment officer has to assess the corporate income tax of company or
juristic partnership incorporated under the foreign law and carrying on business in
Thailand after received file tax returns. If the company or juristic partnership has no
evidence to prove the expense, it must be consider as follow:
(1) Business work as employee, deductible 30% of gross income before
deducted the expense within accounting period but not more than 40,000 Baht.
(2) Business regarding property rental, deductible as follow:
30% in case of home, building rental, all transportation rent.
10% in case of another property rental excepted (a).
(3) Business regarding liberal professions, deductible 30% of gross
income before deducted expense within accounting period.
(4) Business regarding a contract of work where the contractor has to
provide essential material beside tools, deductible 70% of gross income before
deducted expense within accounting period.
(5) Business regarding carriage, deductible 80% of gross income before
deducted expense within accounting period.
(6) Trading business, deductible 80% of gross income before deducted
expense within accounting period.
The problems relating to tax paying as section 76Bis is the consideration
and indicate of an employee, agent, or go-between which carrying on business in
Thailand, who will be in the meaning of an employee, agent, or go-between as
section 76Bis and have the liability to file tax returns and pay tax. For example,
company A incorporated under foreign law and company B incorporated under Thai
law. Company B had advice the customer in Thailand to buy the goods from
company A, and the customer pay for the goods directly to the company A. And
company B did not receive the money or any responsibility of this transaction. It
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deemed to be company B is the agent or go-between of company A. Therefore;
company B has duty and liability to file tax returns and tax payment.
From the above example, the adjudicate taxation committee has the
decision regarding to the company or juristic partnership in foreign country sell the
goods to the buyer in Thailand and performed advising by third person in Thailand.
If the third person is independent agent, that is:

1) Not performed the specific foreign company or specific group in
foreign country and
2) Have no right limitation contract regarding to prohibition of
performance as a broker or agent for selling goods which have the same type of
goods and
3) For performance that Business, received the profit back from being
agent of selling the goods in each time and
4) The payment of the goods must be directly between the buyer in
Thailand and the seller in foreign country
In case of above principles, the third persons ( person or juristic
partnership) deemed not to be an employee, an agent or go-between of the foreign
company or juristic partnership as section 76Bis of Revenue Code.
However, in case of some countries has the Double Tax Agreement
(DTA) with Thailand, they may get the exemption to pay tax as section 76Bis. If in
the Double Tax Agreement was specify the meaning of " Having Permanent
Establishment" and the carrying on business in Thailand of the foreign company or
juristic partnership is not deemed to be in the meaning of Permanent Establishment
as the Double Tax Agreement, the foreign company or juristic partnership ( must be
the contracting state ) have no duty or liability to pay tax or file tax returns in
Thailand. At the same time, in fact the foreign company or juristic partnership have
to carrying on business through the agent and the agent must be perform as the agent.
But in each of Double Tax Agreement has differences, it is important to consider in
each double Tax Agreement.
In the present, Thailand has the Double Tax Agreement with many
countries such as Sweden, Norway, Denmark, Japan, Germany, France, Italy,
Singapore and ETC. Therefore, payment of Corporate income Tax of the Contracting
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state company or juristic partnership should be recognized as the Double Tax
Agreement. It is vital to consider the Double tax Agreement first, because the Double
Tax Agreement may exempt the tax payment of the Revenue Code 8 .
This is an example case to consider the independence agent of juristic
partnership which established under foreign law and carrying on business in
Thailand in according with section 76Bis of Thai Revenue Code.
In the past, the Supreme Court considered as follow:
(1) In the case where juristic partnership or person in Thailand is the
only agent to sell the goods or a go-between for selling, buying or services for the
foreign juristic partnership, juristic partnership or person in Thailand will be the
agent of foreign juristic partnership (No Independent Agent).
(2) In the case where juristic partnership or person in Thailand is not
the only agent to sell the goods or a go-between for selling, buying or services for the
foreign juristic partnership, that is more than one agent, the juristic partnership or
person in Thailand will not be the agent of foreign juristic partnership (Independent
Agent).
However, the amount of agent in Thailand must depend on fact of each
case. For example, A company is the dealer between foreign juristic partnership and
the buyer in Thailand and A company is the only one agent of the foreign juristic
partnership and make a contract in Thailand. Therefore, A company is the agent of
foreign juristic partnership and A company have responsibilities for that income
which the foreign juristic partnership received from selling the goods or services,
even A company is not the purveyor or payer the income to the foreign juristic
partnership as the Force of Attraction Method. This is called the expansion of the
power of the Supreme Court Judgment Related Permanent Establishment
From the Supreme Court Judgment At3539/2548
Basing on the fact that, Mitsubishi Japan company incorporated under
the Japan law and they have no branch in Thailand. Additionally, the Plaintiff is
Mitsubishi Thailand, the juristic partnership that incorporated under Thai law. In this
case, the plaintiff is just an agent who recommends the customer or the organization
8

The Revenue Department of Thailand, Supreme Court Judgment, at

http://www.rd.go.th/publish/30333. O.html, (last visited 29 September 2011).
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to Mitsubishi company (Japan). Therefore, Mitsubishi company (Japan) needs to
negotiate with the customer or the organization without the Mitsubishi Thailand.
Mitsubishi Thailand will receive income from agent fee paid by Mitsubishi Japan
company. However the payment will be made between the buyer (customer) and
Mitsubishi company (Japan) directly. It will not pass through the plaintiff. The buyer
will pay Mitsubishi company (Japan) by Letter of Credit method. When the trade or
services between the buyer in Thailand and the seller Mitsubishi company (Japan)
has been done in Thailand, while Mitsubishi Thailand works as an agent or gobetween for Mitsubishi Company (Japan). Mitsubishi Thailand file tax returns and
pay the Corporate Income Tax for Mitsubishi Japan company.
Therefore, the Supreme Court had the judgment as below:
1) The plaintiff had an association with Mitsubishi Japan to file tax
returns and pay Corporate Income tax for Mitsubishi Japan, the plaintiff might know
the information about Mitsubishi Japan regarding Expense and income.
2) The plaintiff must know Mitsubishi Japan very well. Otherwise, the
plaintiff will not commit to Mitsubishi Japan by filing tax returns or tax payment for
Mitsubishi Japan. Therefore, the plaintiff is not the general agent who finding the
customer for Mitsubishi Japan.
3) The plaintiff cannot refer to the method of payment the cost of good
that the payment happen between Mitsubishi Japan and customer directly, because
finally it deemed to be that Mitsubishi Japan has incorporated under foreign law and
operated the business in Thailand received the income from Thailand.
4) Therefore the plaintiff deemed to be a representative of Mitsubishi
Japan and has obligation to pay Corporate Income Tax

9

.

As can be seen from the case mentioned above, the court will judge from
the relationship between the agent and the parent company without taking the
transaction between the parent company and the customer into their consideration.
Another interesting point is that, Mitsubishi Japan had Mitsubishi
Thailand as a Permanent Establishment and the second Permanent Establishment is
the factory in Lampang, located in the northern part of Thailand, to provide the
9

Revenue Department of Thailand, Supreme Court Judgment, at http://www.

rd.go.th/publish/29108. O.html, (last visited 11August2011).
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service for EGAT. However Mitsubishi Thailand have to pay tax for itself and behalf
for the Mitsubishi Japan as the Permanent Establishment. Not only that, both of two
Permanent Establishments has to be liable for Mitsubishi Japan's tax. Therefore, the
problem is that should both Permanent Establishment be responsible for tax of
Mitsubishi Japan together or separate the liability.
In this case, Mitsubishi Thailand is the Thai company, so they have to
file tax returns and pay tax for itself according to the Section 65 and section 66 first.
This is because Mitsubishi Thailand gained the profit from Thailand and
incorporated under Thai law. However, Mitsubishi Thailand is the Permanent
Establishment of Mitsubishi Japan, so it has obligation to file tax returns for
Mitsubishi Japan again according to the Section 76Bis. On the other hand, the
factory in Lampang which provided the service to EGAT is the second Permanent
Establishment of Mitsubishi Japan. Therefore, the factory has obligation to file tax
returns for Mitsubishi Japan as well, because Mitsubishi Thailand and the factory in
Lampang had the same tax entity (Mitsubishi Japan).
This can be said that, there are two representatives to file tax returns for
Mitsubishi Japan as the Permanent Establishment, but there is only one tax entity that
is Mitsubishi Japan. Therefore, this is the problem between Mitsubishi Thailand and
the factory in Lampang regarding to the duty of filing tax returns.
The point that needed to be consider is the relationship between the two
Permanent Establishments. The filing tax returns of Mitsubishi Japan, Mitsubishi
Thailand and the factory should separately file tax returns or file tax returns together.
If they have to file tax returns together, the question is that is it fair for them or not?

Thai government to levy corporate income tax from the carrying on business in
Thailand of Permanent establishment. Even the trade has not been processed through
the Permanent Establishment in Thailand.

2.4 Process of Filing Tax Returns of Permanent Establishment
The duty or liability to file tax returns and tax payment, in the Revenue Code
states that the person who had the duty as above is an employee, an agent or go-
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between. They will be the representative of the company or juristic partnership
incorporated under the foreign law.
For the process of filing tax returns for the Permanent Establishment, it is as
1

same as the process of filing tax returns in corporate O.
However in case that there is more than one Permanent Establishment, the
Revenue Code does not state the process or method for the each Permanent
Establishment, which has the same parent company. In the present time, companies
will be order to file tax returns together. They cannot file tax returns by separate
from each other.
In the present, Thailand does not classify the definition of Permanent
Establishment like OECD does as follow:
1) Asset Permanent Establishment'
2) Agent Permanent Establishment
3) Activity Permanent Establishment
The definition of Permanent Establishment is very important, because when
the Permanent establishment identify the type of Permanent Establishment, they can
indicate the Section in the Revenue Code to collect the tax from that kind of
Permanent Establishment. In addition, it will increase efficiency as the government
can collect the tax from the right Permanent Establishment. Not only that, the
definition of the Asset Permanent Establishment, Agent Permanent
Establishment, Activity Permanent Establishment it should be depended on
the OECD principle which will be mentioned in the Chapter 3. This would be a
better way to collect the tax from the Permanent Establishment, which has the
foreign parent company, and easier way to indicate the duty or liability to file tax
returns too.

10
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Chapter 3
International Principles and Tax Collecting on Permanent
Establishment of United States

3.1

Classes and Definition of Permanent Establishment Along to

OECD
The principle of OECD, which is designed to protect double taxation is,
specifying the meaning of "Permanent Establishment". The meaning of Permanent
establishment will be the indicator of a country, which has the right to levy the tax
from the company or juristic partnership when double taxation between two
countries has been occurred.
In addition, the principle of OECD will be the guideline for negotiation
between two countries for making a contract to solve double taxation problem. It is
called Double Tax agreement ( DTA ). This chapter will present the Double Tax
Agreement between Thailand and United States, which is regulated from the OECD
guideline.
In the Double Tax Agreement between Thailand and United States, the scope
of meaning of "Permanent establishment" has been defined in the article 5.
The meaning of Permanent Establishment will be identified for 3 classes as
follow:

3.1.1 Asset Permanent Establishment

Asset Permanent Establishment is the fixed place for carrymg the
business, which the business unit of the enterprise is wholly or partly. The scope of
Permanent establishment includes
1. a place of management
2. a branch
3. an office
4. a factory
5. a workshop

26
6. a warehouse, in relation to a person performing storage facilities for
others;
7. a mine, an oil or gas well, a quarry, or any other place of extraction
of natural resources

11

As can be seen from the information above, if the US company or
juristic partnership has a fixed place as the mentioned above from 1)-7). The United
States company or juristic partnership has duty or liability to file tax returns and tax
payment for the income which is earned or received from the fixed place.
Oil & Fuel company of United States ,which incorporated under United
States law, established the branch in Thailand and the net profit from the branch in
Thailand is 150 millions baht. In this case, the United States has the right to levy the
worldwide income of Oil & Fuel Company, because Oil & Fuel Company is
incorporated under the United States law. Therefore, the net income 150 millions
baht which is earned from the branch in Thailand must be calculated as the corporate
income tax of the Head office in United States. However, there is the Double Tax
Agreement between Thailand and United States. Therefore, the branch in Thailand
deem to be the Asset Permanent establishment and Thailand has the right to levy the
tax from the income which earned from the branch in Thailand (only 150 millions
baht). However, the United States cannot levy the tax from this amount of income by
worldwide taxation principle.

3.1.2 Activity Permanent Establishment

The Activity Permanent Establishment identifies the meanmg m the
Double Tax Agreement as follow:
Case 1) in case of having building site, a construction, assembly or
installation

project or supervisory activities in connection therewith or an

installation or drilling rig or ship used for the exploration or exploitation
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2011).
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of natural resources, but only where such site,

project or activities

continue for a period or periods aggregating more than 120 days within any 12month period; and
Case 2)

the furnishing of services, including consultancy services, by

an enterprise through employees or other personnel engaged by the enterprise for
such purpose, but only if12
Case example
1) period, provided that a permanent establishment shall not exist in any
taxable year in which such services are rendered in that State for a period or periods
aggregating less than 30 days in that taxable year; or
2) the services are performed within that State for a related enterprise
within the meaning of Associated Enterprises as this Double Tax Agreement.
Example case

In Thailand, there is the construction of power plant, which uses the wind
energy. The company incorporated under United States laws has to build the
windmill for the power plant in Thailand. The construction period for building the
plant with 20 windmills is 3 years. In the first year the United States Company
installed 5 windmills and that 5 windmills generated income to the company from
selling the power. The income from that 5 windmills deemed to be the income which
gained from the Activity Permanent Establishment of the United States company.
Therefore, this income must be remitted to Thailand according to the
Double Tax Agreement between Thailand and United States Article 7 , which has
mentioned about Business Profits.
However, Double tax Agreement between Thailand and United States
specifies the cases which excepted from the meaning of "Asset Permanent
Establishment" and "Activity Permanent establishment". That is, if the contracting
state company or juristic partnership has the Asset Permanent establishment or
Activity Permanent establishment for the objectives as follow:
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The Asset Permanent establishment or Activity Permanent establishment
is out of scope of "Permanent Establishment" in accordance with this Double Tax
Agreement.
a) the use of facilities solely for the purpose of storage or display of
goods or merchandise belonging to enterprise;
b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage or display;
c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;
d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise, or collecting information, for the enterprise;
e) the maintenance of a fixed place of business solely for the purpose of
carrymg on, for the enterprise, any other activity of a preparatory or auxiliary
character;
f) the maintenance of a fixed place of business solely for any
combination of the activities mentioned in subparagraphs (a) to (e), provided that the
overall activity of the fixed place of business resulting from this combination is of a
preparatory or auxiliary character.
g) "permanent establishment" shall be deemed not to include the use of
facilities or the maintenance of a stock of goods or merchandise belonging to the
enterprise for the purpose of occasional delivery of such goods or merchandise.
The Asset Permanent establishment or Activity Permanent establishment
is out of scope of "Permanent Establishment" in accordance with this Double Tax
Agreement.

3.1.3 Agent Permanent Establishment

Even if the enterprise have no the Permanent Establishment as this
Double Tax Agreement, but it shall be deemed that enterprise have the Permanent
Establishment in the contracting state if it has been carrying on business in another
contracting state through the agent who :
a) has an authority to conclude contracts in the name of that enterprise
and regularly exercises that authority in that State unless the activities of that person
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are limited to those mentioned in paragraphs

4

and s which, if exercised through a

fixed place of business, it would not make the fixed place of business a permanent
establishment under the provisions of that paragraph;
b) regularly secures orders in that State for that enterprise; or
c) maintains in that State a stock of goods or merchandise belonging to
that enterprise from which he regularly makes deliveries on behalf of the
.

13

enterpnse .
For example, Miss A established the A company which is
incorporated under United States law. She does not want to establish the branch or
office or building in Thailand but She want to sale the good in Thailand by sale it
through the agent in Thailand. So, She contacted to Mr. B and wanted him to be an
agent for sale the good in Thailand. Whenever, Mr. B accepted to be an agent for A
Company, Mr. B will become an Agent Permanent Establishment immediately. Not
only that, it also includes the agent who is the juristic person too such as the A
company incorporated under United States law and B company incorporated under
Thai law. If B Company accepted to be an agent for A company. B company will be
an Agent Permanent establishment of A company. In this case, Thailand has the right
to levy the tax for the income, which is earned from the Agent Permanent
establishment.

3.2 United States Corporate Income Tax
The topic one of the constitution states that the congress has "the power to
establish the code and collect tax" and in the l 61h revision, extended that the congress
has "the power to establish the code and collect tax from the money obtained from
any source without having to be the tax money and without having to consider the
willingness or any conditions". As stated above, we can see that the constitution gave
a wide range of authorization for congress to collect tax.
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Today, the income tax collection is under Internal revenue code 1954
(I.R.C.). The United States of America arranged the collection basing on the location
of individual; such as US citizens, and foreigners that reside in the US, and from the
company founded under the law of the US. For the source of income, the US
arranges the collection from the foreigners who did not reside in the US and the
companies founded under other laws in which generates income from the source in
the US.
According to I.R.C. Topic 7701 (a) (3), defined the word "company" to
include organizations, joint stock companies and insurance company. The Revenue
Service defined the rules in 1960 and revised in 1965 that the main criteria to
consider a "company" is:
1. It is an organization.
2. It has an objective to do business to share the profit from the business.
3. It will be permanently existed.
4.

There is a centralized management.

5. The responsibility is limited only to the company's property
6. Any part can be transferred freely
The collection of the source of income from the company founded under the
law can be divided into 2 categories:
1. In case that the company does its business in the US, income related to
the business in the US is categorized under the same type of collection for the
company found under the US law in which can be considered from 2 aspects:
1) Asset test: income obtained from property used or utilized in business
in considering to be the income related to the taxpayer's business in the USA.
2) Business activities: according to this category, if the business
activities of the tax-payer in the USA are the main sources of incomes then those
income can be considered related to the business in the US of the tax-payer.
2. In case that the company does not do business in the US, but obtaining
fixed or determinable annual or periodical incomes in some cases or in case that the
company doing business in the USA obtains this kind of income but does not
considered as mainly related to the business in the USA.
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Corporate under the United States Law is the course of collection
correspond to "Citizen" is a company founded under the law of the US. However,
topic 1504 (d) of I.R.C. defined the act on income tax for the company found under
foreign law in somewhat similar to the local company as followed:
The company found under the country that has adjacent border to the US
in which has an internal company acted as owner or has direct or indirect control by
all of its own share capital ( expect for the exclusive share belongs to the committee )
and operates only to be able to possess or manages the property as stated by local
14

laws of the country .
The US corporate tax rate are as followed:
For the first $50,000 tax rate is

15%

For the next $25,000 tax rate is

25%

For the next $9,925,000 tax rate is

34%

If taxable income excess of $10,000,000 tax rate is 15 35%

3.3 United States Process of Filing Corporate Tax Returns
The corporation which subject to United States tax have duty to file federal
income tax and state income tax returns. In each different type of corporation, there
are different steps to file tax returns.
Such as, "S Corporation" is regular corporation (normally taxable under
subchapter C of the Internal Revenue Code, and thus referred to as a C corporation)
or a limited liability company which has elected to be taxed like a corporation. The
result is that the corporation's net income (after business expenses and other
permissible deduction) is required to be included in the individual returns of the
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United States company tax site, at http://www.usa-federal-state-company-

tax.com/, (last visited 5 September 2011).
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stockholders of the corporation, in the same percentages as their percentages of
ownership of the corporation. 16
A corporation must meet the following qualifications to be eligible for an S
election:
1) It must not have more than 100 shareholders;
2) All shareholders must be either individuals, estates or certain types of
trusts; a corporation or partnership may not be a shareholder;
3) Non-resident aliens may not be shareholders;
4) The corporation may have only one class of stock;
5) The corporation must be a domestic corporation
S corporation may make other elections that enable corporate income to be
taxed only at the shareholder level, and not at the corporate level. The income of the
entity is not taxed at the corporate level, and the members must pay tax on their share
of the entity's income.
"C corporation" is the corporation which be the normal corporation and taxed
under part C of the Tax Code. So it called C corporation.

17

However, any types of corporation has the same main point of filing tax
returns. In United States had 2 levels to file tax returns that is Federal level and State
level.
United States Federal corporate tax returns reqmre both computation of
taxable income from components thereof and reconciliation of taxable income to
financial statement income. Federal corporate tax returns, for most type of
corporations, are due by the l 51h day of the third month following the tax year
(March i 5 for calendar year)
State corporate filing tax returns have significant imbedded or attached
schedules related to feature of the state's tax system that differ from the Federal
system. State corporate tax returns due dates vary, but most are due either on the
same date or one month after the Federal due date.
16

United States company tax site, at http://www.usa-federal-state-company-

tax.com/s corporation.asp, (last visited 5 August 2011).
17

United States company tax site, at http://www.usa-federal-state-company-

tax.com/taxation c corporation.asp, (last visited 5 August 2011).
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Corporation may choose their tax year. Generally, a tax year must be 12
months. The tax years need not conform to the financial reporting year, and need not
coincide with the calendar year, provided books are kept for the selected tax year.
And corporation may change their tax year but it must be under the Internal Revenue
Service consent. At the State level, most states are determined on the same tax years
as the Federal tax year.
Corporations must file tax returns in all United States jurisdictions imposing
an income tax including self assessment of tax that is calculation by gross income
deducted with the corporation's expense. And estimate the net income in that tax
year.
In case, filing tax returns of the corporations group or the subsidiaries of the
corporations
The consolidated return means:
Consolidated tax returns are means to allow the corporations are all part of an
affiliated group to file one return for the annual period, rather than each entity filing
a separate tax returns. The ability to file a consolidated tax returns depends on the
exact nature of the connection between the parent organization and any subsidiaries
that make up the group. Along with simplifying the tax reporting process, the filing
of a consolidated tax returns sometimes makes it possible for conglomerates and
other affiliated groups to take advantage of certain tax breaks that would be possible
with individual filings.
In this case, an affiliated group of corporations or the subsidiaries of the
corporations may elect to get the privilege of consolidate returns with respect to the
income tax imposed. However, the making of a consolidated return shall be upon the
condition that all corporations which at any time during the taxable year have been
members of the affiliated group of the corporation or subsidiaries of the corporations
consent to all the consolidated return regulations prescribed under the section 1502
of the Internal Revenue Service. In the case of a corporation which is a member of
the affiliated group for a fractional part of the year, the consolidated return shall
include the income of such corporation for such part of the year as it is a member of
the affiliated group of corporations or subsidiaries of the corporations. Normally, if
the corporation will files tax returns. They have to file in the form 1120 which is
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U.S. Corporation Income Tax returns form. But in the case of consolidated return, it
must be attached by the form 851 which identified the name of the affiliated group
member as the followed chart:
Next will be the Form 851 18 which use for the consolidate return. In Form
851 must be filled with the name of consolidate member and they have to fill up the
amount of Overpayment Credits, Estimated Tax Payments, and Tax Deposits of each
members in the part 1
And in part 2 they have to fill up the Principal Business Activity, Voting
Stock Information such as the number of shares, percentage of voting and percentage
of value. And in part 3, in case of changing in Stock Holdings During the Tax Year
they have to fill up the information.

18

Internal Revenue Service site, at http://www.irs.gov/pub/irs-pdf/f851.pdf,

(last visitedl9 November 2011).
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Table 1, 2 and 3 is the form for consolidate return 19 .
However, affiliated group of corporations or the subsidiaries of the

corporations may not elect to make the consolidated returns but they can choose to

19

Internal Revenue Service site, at http://www.irs.gov/pub/irs-pdf/f85 l.pdf,

(last visited 19 November 2011).
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separate their filing tax returns from each other. United States give the choices to the
affiliated group of corporations or the subsidiaries of the corporations. The
corporations can elect the appropriated method for their business. Because in some
case, the separate filing of tax returns may be fairer than the consolidated return.

3.4 United States Tax Collecting of Permanent Establishment and
Force of Attraction Rules
The foreign company or juristic partnership which has the Permanent
Establishment in United States. The Permanent Establishment has duty or liability to
pay tax for the income which received from carrying the business in United States. It
is "Force of Attraction" rules.
Gross income from sources within United States the following items of gross
income shall be treated as income from sources within the United States:
(1) Interest income from the United States or the District of Columbia, and

interest on bonds, notes, or other interest-bearing obligations of non-corporate
residents or domestic corporations.
(2) Dividends the amount received as dividend:
(A) from a domestic corporation other than a corporation which has an
election in effect under section 936, or
(B) from a foreign corporation unless less than 25 percent of the gross
income from all sources of such foreign corporation for the 3-year period ending
with the close of its taxable year preceding the declaration of such dividends (or for
such part of such period as the corporation has been in existence) was effectively
connected (or treated as effectively connected other than income described in
section 884(d)(2)) with the conduct of a trade or business within the United States;
but only in an amount which bears the same ratio to such dividends as the gross
income of the corporation for such period which was effectively connected (or
treated as effectively connected other than income described in section 884(d)(2))
with the conduct of a trade or business within the United States bears to its gross
income from all sources; but dividends (other than dividends for which a deduction
is allowable under section 245(b)) from a foreign corporation shall, for purposes of
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subpart A of part III (relating to foreign tax credit), be treated as income from
sources without the United States to the extent (and only to the extent) exceeding the
amount which is 100/70th of the amount of the deduction allowable under
section 245 in respect of such dividends, or
(C) from a foreign corporation to the extent that such amount is required
by section 243(e) (relating to certain dividends from foreign corporations) to be
treated as dividends from a domestic corporation which is subject to taxation under
this chapter, and to such extent subparagraph (B) shall not apply to such amount, or
(D) from a DISC or former DISC (as defined in section 992(a)) except
to the extent attributable (as determined under regulations prescribed by the
Secretary) to qualified export receipts described in section 993(a)(l) (other than
interest and gains described in section 995(b)(l)). In the case of any dividend from a
20-percent owned corporation (as defined in section 243(c)(2)), subparagraph (B)
shall be applied by substituting "100/80th" for "100/70th".
(3) Personal services Compensation for labor or personal services performed
in the United States; except that compensation for labor or services performed in the
United States shall not be deemed to be income from sources within the United
States if:
(A) the labor or services are performed by a nonresident alien individual
temporarily present in the United States for a period or periods not exceeding a total
of 90 days during the taxable year,
(B) such compensation does not exceed $3,000 in the aggregate, and
(C) the compensation is for labor or services performed as an employee
of or under a contract with (i) a nonresident alien, foreign partnership, or foreign corporation,
not engaged in trade or business within the United States, or
(ii) an individual who is a citizen or resident of the United States, a
domestic partnership, or a domestic corporation, if such labor or services are
performed for an office or place of business maintained in a foreign country or in a
possession of the United States by such individual, partnership, or corporation. In
addition, compensation for labor or services performed in the United States shall not
be deemed to be income from sources within the United States if the labor or
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services are performed by a nonresident alien individual in connection with the
individual's temporary presence in the United States as a regular member of the crew
of a foreign vessel engaged in transportation between the United States and a foreign
country or a possession of the United States.
(4) Rentals and royalties Rentals or royalties from property located in the
United States or from any interest in such property, including rentals or royalties for
the use of or for the privilege of using in the United States patents, copyrights, secret
processes and formulas, good will, trade-marks, trade brands, franchises, and other
like property.
(5) Disposition of United States real property interest Gains, profits, and
income from the disposition of a United States real property interest (as defined in
section 897(c)).
(6) Sale or exchange of inventory property Gains, profits, and income
derived from the purchase of inventory property (within the meaning of
section 865(i)(l)) without the United States (other than within a possession of the
United States) and its sale or exchange within the United States.
(7) Amounts

received

as

underwriting

income

(as

defined

m

section 832(b)(3)) derived from the issuing (or reinsuring) of any msurance or
annuity contract
(A) in connection with property in, liability arising out of an activity in,
or in connection with the lives or health of residents of, the United States, or
(B)

in connection with risks not described, in subparagraph (A) as a

result of any arrangement whereby another corporation receives a substantially equal
amount of premiums or other consideration in respect to issuing (or reinsuring) any
insurance or annuity contract in connection with property in, liability arising out of
activity in, or in connection with the lives or health of residents of, the United
20

States .
In accordance with the above prov1s10ns, if the foreign company or
juristic partnership received income as this provision. The foreign corporation has to
20

The Revenue Code of United States, at http://www.fourmilab.ch/uscode/

26usc/www/t26-A-1-N-I.html, (last visited 25 December 2011).
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pay tax in United States as the income from source within United States. Including
the Permanent Establishment which be in United States too.
However the process of collection the tax from the Permanent
Establishment in United States is likely the process of tax collection of corporation.
In United States it has two levels to collect taxes; they are Federal level and State
level.
United States Federal corporate tax returns require both computation of
taxable income from components thereof and reconciliation of taxable income to
financial statement income. Federal corporate tax returns for most type of
corporations are due by the l 51h day of the third month following the tax year (
March 15 for calendar year )
State corporate tax returns has significant imbedded or attached schedules
related to feature of the state's tax system that different from the Federal system.
State corporate tax returns due dates vary, but most are due either on the same date
or one month after the Federal due date.
Corporation may choose their tax year. Generally, a tax year must be 12
months. The tax years need not conform to the financial reporting year, and need not
coincide with the calendar year, provided books are kept for the selected tax year.
And corporation may change their tax year but it must be under the Internal Revenue
Service consent. In the State levels , most states are determined on the same tax years
as the Federal tax year.
Corporations must file tax returns in all United States jurisdictions
imposing an income tax including self assessment of tax that is calculation by gross
income deducted with the corporation's expense. And estimate the net income in that
tax year.

3.5 United States Process of Filing Tax Returns of Permanent
Establishment
As the Revenue Code, it was not specify the directly definitions of Permanent
Establishment. But it has the definition of "Effectively Connection" which used for

42
interpret as the Permanent Establishment to consider the liability or tax payment for
Permanent Establishment as followed:
Section 864 Definitions and special rules
(c) Effectively connected income, etc.
(1) General rule for purposes of this title:
(A) In the case of a nonresident alien individual or a foreign
corporation engaged in trade or business within the United States during the taxable
year, the rules set forth in paragraphs (2), (3), (4), (6), and (7) shall apply in
determining the income, gain, or loss which shall be treated as effectively connected
with the conduct of a trade or business within the United States.
(B)

Except as provided in paragraph (6) or (7) or in

section 871 (d) or sections 882(d) and (e), in the case of a nonresident alien individual
or a foreign corporation not engaged in trade or business within the United States
during the taxable year, no income, gain, or loss shall be treated as effectively
connected with the conduct of a trade or business within the United States.
(2) Periodical, etc., income from sources within United States
factors
In determining whether income from sources within the United
States of the types described in section 871(a)(l), section 871(h), section 881(a), or
section 881 (c), or whether gain or loss from sources within the United States from
the sale or exchange of capital assets, is effectively connected with the conduct of a
trade or business within the United States, the factors taken into account shall include
whether(A) the income, gain, or loss is derived from assets used in or
held for use in the conduct of such trade or business, or
(B) the activities of such trade or business were a material
factor in the realization of the income, gain, or loss. In determining whether an asset
is used in or held for use in the conduct of such trade or business or whether the
activities of such trade or business were a material factor in realizing an item of
income, gain, or loss, due regard shall be given to whether or not such asset or such
income, gain, or loss was accounted for through such trade or business.
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(3) Other income from sources within United States All income,
gain, or loss from sources within the United States (other than income, gain, or loss
to which paragraph (2) applies) shall be treated as effectively connected with the
conduct of a trade or business within the United States.
(4) Income from sources without United States
(A) Except as provided in subparagraphs (B) and (C), no
mcome, gam, or loss from sources without the United States shall be treated as
effectively connected with the conduct of a trade or business within the United
States.
(B) Income, gam, or loss from sources without the United
States shall be treated as effectively connected with the conduct of a trade or
business within the United States by a nonresident alien individual or a foreign
corporation if such person has an office or other fixed place of business within the
United States to which such income, gain, or loss is attributable and such income,
gain, or loss (i) consists of rents or royalties for the use of or for the
privilege of using intangible property described in section 862(a)(4) derived in the
active conduct of such trade or business;
(ii) consists of dividends or interest, and either is derived
in the active conduct of a banking, financing, or similar business within the United
States or is received by a corporation the principal business of which is trading in
stocks or securities for its own account; or
(iii)is derived from the sale or exchange (outside the
United States) through such office or other fixed place of business of personal
property described in section 1221(a)(l), except that this clause shall not apply ifthe
property is sold or exchanged for use, consumption, or disposition outside the United
States and an office or other fixed place of business of the taxpayer in a foreign
country participated materially in such sale.
(C) In the case of a foreign corporation taxable under part I or
part II of subchapter L, any income from sources without the United States which is
attributable to its United States business shall be treated as effectively connected
with the conduct of a trade or business within the United States.
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(D) No income from,sources without the United States shall be

treated as effectively connected with the conduct of a trade or business within the
United States if it either (i) consists of dividends, interest, or royalties paid by a
foreign corporation m which the taxpayer owns (within the meaning of
section 958(a)), or is considered as owning (by applying the ownership rules of
section 958(b)), more than 50 percent of the total combined voting power of all
classes of stock entitled to vote, or
(ii) is

subpart

F

mcome

within

the

meanmg

of

section 952(a).
(5) Rules for application of paragraph (4)(B) For purposes of
subparagraph (B) of paragraph (4):
(A) in determining whether a nonresident alien individual or a
foreign corporation has an office or other fixed place of business, an office or other
fixed place of business of an agent shall be disregarded unless such agent (i) has the
authority to negotiate and conclude contracts in the name of the nonresident alien
individual or foreign corporation and regularly exercises that authority or has a stock
of merchandise from which he regularly fills orders on behalf of such individual or
foreign corporation, and (ii) is not a general commission agent, broker, or other agent
of independent status acting in the ordinary course of his business,
(B)

income, gain, or loss shall not be considered as attributable

to an office or other fixed place of business within the United States unless such
office or fixed place of business is a material factor in the production of such income,
gain, or loss and such office or fixed place of business regularly carries on activities
of the type from which such income, gain, or loss is derived, and
(C) the income, gain, or loss which shall be attributable to an
office or other fixed place of business within the United States shall be the income,
gain, or loss property allocable thereto, but, in the case of a sale or exchange
described in clause (iii) of such subparagraph, the income which shall be treated as
attributable to an office or other fixed place of business within the United States shall
not exceed the income which would be derived from sources within the United States
if the sale or exchange were made in the United States.
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(6) Treatment of certain deferred payments, etc. For purposes of this
title, in the case of any income or gain of a nonresident alien individual or a foreign
corporation which:
(A) is taken into account for any taxable year, but
(B)

is attributable to a sale or exchange of property or the

performance of services (or any other transaction) in any other taxable year, the
determination

of

whether

such

mcome

or

gam

is

taxable

under

section 871(b) or 882 (as the case may be) shall be made as if such income or gain
were taken into account in such other taxable year and without regard to the
requirement that the taxpayer be engaged in a trade or business within the United
States during the taxable year referred to in subparagraph (A).
(7) Treatment of certain property transactions For purposes of this
title, if:
(A) any property ceases to be used or held for use m
connection with the conduct of a trade or business within the United States, and
(B)

such property is disposed of within 10 years after such

cessation, the determination of whether any income or gain attributable to such
disposition is taxable under section 871(b) or 882 (as the case may be) shall be made
as if such sale or exchange occurred immediately before such cessation and without
regard to the requirement that the taxpayer be engaged in a trade or business within
the United States during the taxable year for which such income or gain is taken into
account 21 •
Therefore, in case of the foreign corporation is in the scope as
the above provision. The foreign corporation has the duty to pay tax in the status of
Permanent Establishment.
Permanent Establishment conducting business in United States
and more than one Permanent Establishments. They have rights to choose the
method to file tax returns or calculation of tax burden. That is applying the
consolidate return as in the corporate filing tax returns to use for the Permanent

21

The Revenue Code of United States, at http://www.fourmilab.ch/uscode/

26usc/www/t26-A-1-N-I.html, (last visited 25 December 2011).
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Establishment. That is they can choose to file tax returns by separate from each
Permanent Establishment or combine their file tax returns together.
However the rights to choose the method of file tax returns and
calculation tax will be happen when those Permanent Establishments be in the scope
of condition. Such as they must be the Permanent Establishment of the same parent
company and the parent company must be the foreign company.
However,

Permanent

Establishment

group

of

foreign

corporation may not elect to make the consolidated return but they can choose to
separate off the filing tax returns from each. United States give the choices to the
Permanent

Establishment

group

of foreign

corporations.

The

Permanent

Establishment can elect the appropriated method for their business. Because in some
case, the separate off filing tax returns may be more fair than the consolidated return.

3.6 Comparison

Table:

Thai

Tax

Collecting

of Permanent

Establishment and United States Tax Collecting of Permanent
Establishment
Thai law: In case of, more than one Permanent establishments and those

Permanent Establishments have the same parent company (Foreign Company).
Although those Permanent establishments will be independent from each other but
when they file tax returns, they have to combine and file tax returns together as the
only one amount. The group of Permanent Establishment has no right to choose to
separate the filing tax returns or combine the filing tax returns. Even though, the
combine tax returns will be unfair for the one side of Permanent Establishment.
United States Law: In case of, more than one Permanent establishment sand

those Permanent Establishments have the same parent company (Foreign Company).
The Permanent Establishments may choose to file tax returns by separate or
consolidate. The United States law give the right to the Permanent Establishment to
choose the method for filing tax returns. Because in some cases each Permanent
Establishment has the different income or expense. And they consider to the fairness
first.
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Conclusion: The Permanent Establishment in Thailand has no rights to

choose the method of filing tax returns, although will be the independent from each
other. This is unfair to the Permanent Establishment which smaller or less income.
On the other hands, in United States the smaller Permanent Establishment may
choose to file tax returns by separate from the bigger Permanent establishment if
they think that is more fair.

Chapter 4
Analysis of Tax Returns Filing of Permanent Establishment
for Foreign Corporations
4.1 Analysis of the Problem Relating to the Unique Entity of
Permanent Establishment under Section 65
Considering section 65 of the Revenue Code, the purpose of this section is
collection the Corporate Income Tax from net profits which received from carrying
the business or income arising from business. That is the income from each business
in the accounting period. Therefore it should be considered as transaction of the
company or juristic person; if they have no connected transaction in carrying the
business. It is deemed to be, they have the separate transaction and they should be
the separate entity too. Because when they are the separate entity the tax burden or
the duty related taxation will be separated, it will be fair for them. And this
consideration should be applied to Permanent Establishment.
However this consideration may be the problem to Permanent Establishment
filing tax returns and tax payment as the above problem. Because if the filing tax
returns or tax payment of Permanent Establishment did not as specified by section
65, that is considerate to transaction of each Permanent Establishment. The one
Permanent Establishment which has the separate Transaction from the other
Permanent Establishment but just file tax returns for the other Permanent
Establishment, the two Permanent Establishments may be the single entity. Even if
they have no connected transaction as the follow case:
A company incorporated under the Japan law which have no branch in
Thailand. X company and Z company are the agents of A company in Thailand who
introduce the customer or the organization to A company. When file tax returns, A
company had an order to Z company "to file tax returns for X company". The
question is X company and Z company will be the single entity and Z company had
an association with X company to file tax returns for X company, Z company might
well know the information of A company related about Expense and income or not.
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However if filing tax returns or tax payment of two Permanent
Establishments cite to the above method. It will not rise the problem about the
fairness or argument between Permanent Establishments. Moreover to apply the
consolidate return method of United States may be the method to solve this
problems. And considerate the tax burden from the transaction which be the
Permanent Establishment's source of income. Because if the each Permanent
Establishments had the separate transaction in carrying their business when they file
tax returns or tax payment, they have to separate the filing tax returns or tax payment
too. And the definition of Permanent Establishment should added in the Revenue
Code, because in the Revenue Code just specify the meaning of company or juristic
partnership that is including company or juristic partnership incorporated under
foreign law. But it should be added the definition of Permanent Establishment too.
This is supporting the interpretation of Permanent Establishment's conflict case.

4.2 Analysis of the Problem Relating to Permanent Establishment
Filing Corporate Tax Returns and Tax payment
4.2.1 Corporate Income Tax from Net Profit
This is the tax base which levy from net profit of income from business
or income arising from business of the company or juristic partnership in corporate
under Thai law and foreign law.

Net Profit = Income - Expense

The tax payer of this tax base is company or juristic partnership
incorporated under Thai law and foreign law. Including the Permanent Establishment
of the foreign company.
The company or juristic partnership which has to pay tax as the net
profit tax base, they have to file tax returns form as follow:
1. Form Por.Ngor.Dor.51, to use with the company or juristic
partnership which shall estimate net profit or net loss from the business or relating to
the business as the section 67Bis (1). And to use with the listed company, a
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commercial bank under the laws governing commercial banks, or a finance
company, securities company or credit foncier company under the laws governing
the finance business, securities business and credit foncier business as the section
67Bis (2).
2. Form Por.Ngor.Dor.50, to use with the company or juristic
partnership incorporated under Thai law and foreign law and carrying on business in
Thailand as the section 66 first paragraph of Revenue code.

4.2.2 Corporate Income Tax from Income before Deducted by Any
Expense of Foundation or Association

In this case, the tax payer is the foundation or association. They have to
pay tax by calculating from all of any income such as the dividend.
The foundation or association have to file tax returns form as follow:
1. Form Por.Ngor.Dor 55, to use with the foundation or association

carrying on revenue as the section 39 of Revenue Code. And pay the tax within 150
days since the last day of accounting period.

4.2.3 Corporate Income Tax from Gross Income before Deducted by Any
Expense or Gross Sale before Deduct by Any Expense

This tax base is use for two situation as followed:
1. In case, the company or juristic partnership did not file any
document which necessary for calculation tax, or accounting document, or
incomplete as the law specify, or not to file the account to the assessment official in
accordance with section 71 ( 1).
2. In case, Company or juristic partnership incorporated under foreign
law which carrying the business in Thailand by having an agent, an employee or gobetween. And those person who is the representative cannot calculate the net income
as the section 76Bis second paragraph.
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4.2.4 Corporate Income Tax from the Disposing Profit from Thailand
The company or juristic person which disposed the profit or other type
of money that it set aside from profits from Thailand. They have to pay tax by
deducing from such disposed amount of money.
The form which they have to file is as follow:
1. Por.Ngor.Dor 54, to use for filling tax returns for withholding tax.
And they have to pay tax within 7 days since the day of disposing.

4.2.5 Corporate Income Tax from the Income from International
Transportation Business
The company or juristic partnership incorporated under foreign law and
carrying the business in another place including Thailand and the business relating to
international transportation. The tax calculation must be under section 67, that is in
case of carriage of passengers the tax rate is 3% of fee and other benefits chargeable
in Thailand. And in case of carriage the goods the tax rate is 3% of freight charges,
fees and other benefits.
The form which they have to file is as followed:
1.) Form Por.Ngor.Dor. 52, to use with the company or juristic
partnership incorporated under foreign law and carrying on business in other places
including Thailand as the section 66 second paragraph of the Revenue Code which
carrying business related transportation as the section 67 of Revenue Code.

4.2.6 Corporate Income Tax from Disposing Some Kind of Assessable
Income from Thailand
In this case the tax payer is company or juristic partnership incorporated
under foreign law not carrying the business in Thailand but received assessable income
from Thailand as the section 40(2) (3) (4) (5) and (6) which disposed from Thailand.
The income-payer has to withhold the tax as the Corporate Income Tax Rate.
The form which they have to file is as follow:
I. Por.Ngor.Dor 54, to use for filling tax returns for withholding tax.
This must be remited the tax within 7 days since the end of the month of pay that
mcome.
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However, there are 5 tax bases for the foreign company or juristic
partnership as mentioned in the chapter2. l. This Independent Study will only focuses
on the problem related filling tax returns (Self-assessment method) of the two
Permanent Establishments. The method of tax payment from Assessment official
will be out of scope of this study.
The problem will be in the self-assessment both of net profits and
withholding tax relating filling tax returns of two or more Permanent Establishments.
Because the Permanent Establishment has the duty to file tax returns for the foreign
company as the representative. But in accordance with Revenue code was not specify
that two or more Permanent Establishments, to separate or file tax returns together.
Because each Permanent Establishments are the representative of the foreign
company. There are two or more representatives but the tax entity (tax payer) is the
only one that is foreign company.
For example, In case of the A company is incorporated under
foreign law and had two Permanent Establishments in Thailand that is B and C. B
carrying the business considered to be a very big factory and received a lot of income
in each year. C carrying the business which is the smaller factory and received less
income. B and C had the independent management. At the end of accounting period
B and C have the duty to file tax returns and tax payment.
From the above case, in Thailand B and C deemed to be the
representative of A company as the Agent Permanent Establishment. B and C have to
combine their filling tax returns and submit to the Revenue Department of Thailand.
B and C have the equal tax burden and tax payment, because B and C deemed to be
the only one representative of A company. They have joint liability for the tax
payment.
Therefore, it will be better if the two Permanent Establishments
were separately the file tax returns like separate entity. Because they have the
separate transaction when they carrying the business.
On the other hand, in United States B and C deemed to be the
representative of A company and they have duty or liability for the income which
received from the carrying the business in United States. But the United States law
provided the right to B and C to choose the method of calculation tax burden or
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filling tax returns. That is B and C may elect to separate the list of income and
expense, gross income or loss, net income or net loss and anything which using for
calculate tax burden. And when they file tax returns, they can separate the all of
regarding document from each other. Including the self-assessment B and C can
choose to obviously separate.
In case of where Foreign Corporation has more than one Permanent
Establishments. In the Revenue Code of Thailand the liability or duty of that
Permanent Establishments to

file tax returns or file tax returns form and tax

payment, because the Permanent Establishment shall be the representative of the
foreign company or juristic partnership. However the Revenue Code did not specify
the procedure of filling tax returns or calculation of tax payment of each Permanent
Establishment, so this is the cause of conflict between the two Permanent
Establishments which be the Permanent Establishment of the foreign company as
followed:
1) Which Permanent Establishment has the duty or liability to
filling tax returns for the foreign company? Because all of that Permanent
Establishments are the representatives of the foreign company. In the Revenue Code
of Thailand was not obviously specify the duty to filling tax returns or tax payment
between each Permanent Establishment which be the representative of the same
foreign parent company. This is the cause of conflict between two or more
Permanent Establishments.
2) This is the cause of argument between the Permanent
Establishment which had the same parent company (Foreign Company) regarding the
tax payment. They cannot indicated the tax burden of each Permanent Establishment,
because when they file tax returns. They did not separate the income from each
other. When the Permanent Establishments calculated tax burden, they have to run
into the problem regarding the income or expense of each Permanent Establishment.
Because each Permanent Establishment had the separate transaction which obviously
separated but when they file tax returns, they have to combine their filling tax returns
like the single entity.
3) It can be said "The combination of filling tax returns between
each Permanent Establishment" is the tax punishment to the smaller Permanent
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Establishment. Because the smaller Permanent Establishment or the Permanent
Establishment which has the less income must be liable for filling tax returns by
combine with the bigger Permanent Establishment which has more amount of
income. At the same time the smaller Permanent Establishment has to take on the
equal tax burden with the bigger Permanent Establishment
4) It may happen the conflict between the Permanent Establishment
and this is unfair to them. However this may be the cause to reduced the amount of
foreign company which wanted to set up the Permanent Establishment in Thailand
From the above problems also may be the cause of finding the
loophole of the Revenue Code to avoid their tax burden. And may be the cause of
arrangement the income statement between the related Permanent Establishments
which will damage to the Government of Thailand.
The point is the two Agent Permanent Establishments cannot file
tax returns separately from each other, although they have the separate transaction.
But they have to combine the amount of income which use for calculation the tax
burden together. And they have no right to choose to combine or separate as in the
United States. It is unfair to them, because if that two Agent Permanent
Establishments is not carrying the same type of business (same activity). Should they
have the equal tax burden, such as the business regarding the machinery compare
with the business regarding the restaurant. So this is unfair to the Permanent
Establishment which carrying business regarding the restaurant, because it has less
amount of income if compare with the business regarding the machinery.
The filling tax returns or tax payment of the Permanent
establishments should be depended on the four principles of neutral tax which are as
followed:
1) Productivity
The amount of tax revenue depends on the tax rate, tax base, and
flexibility of tax base. Therefore, it should consider the business of the Permanent
Establishment. It must covered all kind of the Permanent Establishment that subject
to tax. So the Revenue Department can collect by separate the kind of each business
of Permanent Establishment.
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2) Economic Neutrality
The good tax system has to be neutral for every people and
business. The economist theory believes that the right of consumer's decision and the
competition of producer will result in efficient resource utilization and the optimal
cost of living
3) Fairness
The fair taxation is to tax the same type of tax payer with the
same treatment, and to tax different type of the Permanent Establishment with the
different treatment. Nowadays, the measuring tool of equality and ability should be
the benefit given by the state and Permanent Establishment.
4) Efficiency
The taxation law has to be easy to understand and unambiguous.
The rules to determine the Permanent Establishment and tax calculation have to be
clear in order to avoid any problems which may leads to the dispute. The tax
payment method should not be too complicated. Furthermore, the Permanent
Establishment should not be responsible for unnecessary tax burden or tax payment.

Chapter 5
Conclusion and Recommendations
5.1 Conclusion
When analysis on the structure of the Corporate Income Tax of Thailand and
United States, it is found that all structures of Corporate Income Tax use the gross
income as the tax base. So the tax base is very important for calculation tax burden
of Corporate Income Tax including the tax burden of Permanent Establishment also.
Therefore, in case of the foreign company or juristic partnership has the
Permanent Establishments in Thailand more than one place, the permanent
Establishment used their tax base to calculate the tax burden. The tax base should be
the real income which separated from each other Permanent Establishment's income.
It should not be included with the other Permanent Establishment. It will be easier to

calculate tax burden, deductable tax, expense of the business. If in each Permanent
Establishment's statement income was separate (it is the separate entity), it should be
separate the amount of income when file tax returns. Because it easier to consider the
income or expense of the Permanent Establishment's business if bring the purpose of
the Section 65 to consider.
However the structure of the tax base should be the most fair to the tax payer
(Permanent Establishment). Because if the tax burden of the Permanent Establishment not
appropriate to the activity of business or amount of income. This may be the cause to
finding the loophole to escape the tax burden.
In the tax year, each Permanent Establishments will receive income from
their business which be the different kind. So they have the owned expense (Cost of
goods sold). So the combination of Permanent Establishment's filling tax returns will
be the cause of problems is followed:
I) It makes the Permanent Establishment which received less net income,
shall have liabilities to pay tax too much. This will reduce the motivation of the small
Permanent Establishment. Because it received less income but it must be liable for
tax burden equal with the bigger business Permanent Establishment. Moreover, it
reduces the growth of economy.
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2) It will make an inefficiency of tax collection. And it is incommensurable
for tax base. Because normally the Permanent Establishment which has more income
should be pay more tax but from this point, the Permanent Establishment which has
more income may pay equal tax with the Permanent Establishment which has less
mcome.
3) It will cause the conflict between the related Permanent Establishment.
And when they have a conflict the parent company may divestiture from Thailand.
4) It can be said "The combination of filling tax returns between each
Permanent Establishment" is the tax punishment to the smaller Permanent
Establishment. Because the smaller Permanent Establishment or the Permanent
Establishment which has less income must file tax returns by combine with the
bigger Permanent Establishment which has more income. At the same time the
smaller Permanent Establishment has to take on the equal tax burden with the bigger
Permanent Establishment.
Moreover, from the source of the problem above, some Permanent
Establishment which effected from this problem may find the loophole to avoid their
tax burden as followed:
1) Incidence of taxation
Since the Revenue Code did not specify the process of filling tax returns
and tax payment of Permanent Establishment. The Permanent Establishment which
has more tax burden or more income may incidence the tax burden to the other
related Permanent Establishment. And that Permanent Establishment will get the
benefit from this loophole that is pay tax less than it should be.
2) The dispute between tax payer and the assessment official
From the unclear or not obviously of the Revenue Code, it may be the
cause of the dispute between the tax payer (Permanent Establishment) and
assessment official.

5.2 Recommendations
Form the problem of Tax Returns Filling of Permanent Establishment for
Foreign Corporations in Thailand which cause of the dispute between tax payer and
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tax authority or unfair for the some Permanent Establishment. They can solve the
problems by this method as followed:]
To solve this problem, It must be specify in the Revenue Code about the
obviously process or method of filling tax returns and tax payment of the group of
Permanent Establishment in Thailand. And specify the obviously limited liability.
1. As a result of this study, It should be amended in the Revenue Code as
followed:
1) In the Revenue Code should specify the obviously process of filling
tax returns of the group of Permanent Establishment which has the same parent
company.
2) In the Revenue Code should specify the obviously limited liability for
tax payment of the group of Permanent Establishment which has the same parent
company. The less amount of income, have to pay less tax. And the more amount of
income, pay more tax.
3)

In the Revenue Code should be specify the obviously person who

must be liable for filling tax returns and tax payment.
2. As a result of this study, it should be given the right to the Permanent
Establishment regarding the method of filling tax returns and tax payment. May be
applied the consolidation return method of the United States to use in Thailand.
3. As a result of this study, it should be specified the definition of "Separate
entity" as follow :
1) The scope of-Separate Entity, it must be separate transaction when
they carrying the business.
2) They have no commercial connection.
3) The one entity should not be support to the other entity related
carrying the business.
The definition of the Separate Entity may be added in the Section 65 of
Revenue Code.
4. It should define the definition of "Permanent Establishment". May be
specified in the section 39 of Revenue Code. May be added after the definition of
company or juristic partnership, to amplifier in the company or juristic partnership
incorporated under foreign law. However, the definition of Permanent Establishment
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should be depend on the OECD principle or apply from the OECD principle. In
accordance with the Chapter 3. I as above.
The main point shall be analyzed as followed:
I) Recommendation on the appropriate method to file tax returns of the
Permanent Establishment ( More than one Permanent Establishments)
It should be consider on case by case that is, if the

Permanent

Establishments have the business activity, or amount of income, or amount of
expense which equally. They may sum up their filling tax returns. But if the
Permanent Establishments have the business activity, or amount of income, or
amount of expense which not equally or different type of business (separate
transaction). They should be separate their file tax returns. In practically, it very hard
to consider the size of business or checking the list of income or expense.
Therefore, the best method is, the related Permanent Establishment
should be choose the method to file tax returns by themselves. It should not be force
the related Permanent Establishment to file tax returns together. In according with
the Corporate filling tax returns of United States.
2) Recommendation on the appropriate method for tax payment of the
Permanent Establishment (More than one Permanent Establishments)
In

the

Revenue

Code

should

be

specified

the

Permanent

Establishment which must be liable for the tax payment and limited the liability for
each Permanent Establishment. The Permanent Establishment which has more
income should be liable for more ·tax payment. And the Permanent establishment
which has less income should be liable for less tax payment also.
To consider the liability for tax payment should be consider from as
following:
(I) Considerate from the net income by separate from each Permanent

Establishment.
(2) Deduct the expense by separate from each Permanent Establishment.
(3) Calculate each Permanent Establishment's income as the
progressive rate.
Good Point of this solution:
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(1) It

eliminates

the

dispute

between

tax-payer

(Permanent

Establishment) and tax authority in concerning about the separation of filling tax
returns and liability for tax payment of the group of Permanent Establishment. We
would consider from the real income or expense of each Permanent Establishment.
(2) It closes loophole in which the Permanent Establishment used to
avoid their tax burden.
(3) Its

fairness

to

the

smaller

or

less

mcome

Permanent

Establishment.
(4) It will support the purpose of the Revenue Code that is more
income more tax.
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Appendix

CONVENTION BETWEEN THE GOVERNMENT OF
THE KINGDOM OF THAILAND
AND
THE GOVERNMENT OF
THE UNITED STATES OF AMERICA
FOR THE AVOIDANCE OF DOUBLE TAXATION AND
THE PREVENTION OF FISCAL EVASION WITH
RESPECT TO TAXES ON INCOME
ARTICLE 5
Permanent Establishment
1.

For the purposes of this Convention, the term "permanent establishment"
means a fixed place of business through which the business of an enterprise is
wholly or partly carried on.

2.

The term "permanent establishment" includes especially:
a) a place of management;
b) a branch;
c) an office;
d) a factory;
e) a workshop;
f) a warehouse, in relation to a person performing storage facilities for

others; and
g) a mine, an oil or gas well, a quarry, or any other place of extraction
of natural resources.
3.

The term "permanent establishment" likewise encompasses:
a)

a building site, a construction, assembly or installation project or

supervisory activities in co1U1ection therewith or an installation or drilling rig or ship
used for the exploration or exploitation of natural resources, but only where such
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site, project or activities continue for a period or periods aggregating more than 120
days within any 12-month period; and
b)

the furnishing of services, including consultancy services, by

an

enterprise through employees or other personnel engaged by the enterprise for such
purpose, but only if
i) activities of that nature continue (for the same or a connected project)
within that State for a period or periods aggregating more than 90 days within any
12-month period, provided that a permanent

establishment shall not exist in any

taxable year in which such services are rendered in that State for a period or periods
aggregating less than 30 days in that taxable year; or
ii)

the services are performed within that State for a related enterprise

within the meaning of paragraph 1 of Article 9 (Associated Enterprises).
4.

Notwithstanding the preceding provisions of this Article, the term "permanent

establishment" shall be deemed not to include:
a) the use of facilities solely for the purpose of storage or display of goods
or merchandise belonging to the enterprise;
b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage or display;
c) the mainte!1ance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose processing by another enterprise;
d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise, or of collecting information, for the enterprise;
e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of a preparatory or auxiliary
character;
f)

the maintenance of a fixed place of business solely for any combination

of the activities mentioned in subparagraphs (a) to (e), provided that the overall
activity of the fixed place of business resulting from this combination is of a
preparatory or auxiliary character.
5.

Notwithstanding the preceding provisions of this Article, the term "permanent

establishment" shall be deemed not to include the use of facilities or the maintenance
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of a stock of goods or merchandise belonging to the enterprise for the purpose of
occasional delivery of such goods or merchandise.
6.

Even if an enterprise does not have a permanent establishment in a Contracting

State under the preceding paragraphs of this Article, nevertheless, it shall be deemed
to have a permanent establishment in a Contracting State if it engages in business in
that State through an agent who:
a)

has an authority to conclude contracts in the name of that enterprise and

regularly exercises that authority in that State unless the activities of that person are
limited to those mentioned in paragraphs 4 and 5 which, if exercised through a fixed
place of business, would not make the fixed place business a permanent
establishment under the provisions of that paragraph;
b)

regularly secures orders in that State for that enterprise; or

c)

maintains in that State a stock of goods or merchandise belonging to that

enterprise from which he regularly makes deliveries on behalf of the enterprise.
7.

An enterprise shall not be deemed to have a permanent establishment in a

Contracting State merely because it carries on business in that State through a broker,
general commission agent, or any other agent of an independent status, provided that
such persons are acting in the ordinary course of their business. However, when by
agreement between the agent and the enterprise, the activities of such an agent are
devoted wholly or almost wholly on behalf of that enterprise and other enterprises
which are controlled by it or have a controlling interest in it, he will not be
considered an agent of an independent status within the meaning of this paragraph.
8.

The fact that a company which is a resident of a Contracting State controls or is

controlled by a company which is· a resident of the other Contracting State, or which
carries on business in that other State (whether through a permanent establishment or
otherwise), shall not of itself constitute either company a permanent establishment of
the other.

