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ABSTRACT

\
Fine, surcharge and criminal fine are one of non-deductible expenses stated in
section 65 ter (6) of the Revenue Code of Thailand. Under this section, if a company
pays some amount of money as fine, surcharge or criminal fine Cluring taxable year,
the company cannot claim a deduction for such payment. In 2528, a decision of
board of taxation no.10/2528 was made and mentioned that only the fine, surcharge
and criminal fine stated under the Revenue Code are subjected to be non-deductible
expenses under section 65 ter (6).
This study finds that since the board of taxation interpreted section 65 ter (6)
strictly, fine, surcharge and criminal fine that are in the Revenue Code cannot be
deductible, but fine, surcharge and criminal fine appeared in others can be
deductible. This discrepancy may affect the discipline of paying other taxes of a
taxpayer because the taxpayer would want to avoid paying fine, surcharge and
criminal fine mentioned in others codes other than the Revenue Code This is because
if a taxpayer refuses to pay some taxes and gets fine, the taxpayer can file for
deduction in income tax return. Also the criminal fine incurred from violating of
criminal offenses can be used as deductible expense. The taxpayer who violates the
law shall not be granted any tax benefit.
This study recommends that the section 65 ter (6) should cover fine,
surcharge and criminal fine inside and outside scope of the Revenue Code including
fine and/or penalty under foreign law. In order to do so, section 65 ter (6) shall be
interpreted following the concept of spirit of law or amended section 65 ter (6) to
"fine and/or surcharge, including fine under foreign law"
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Chapter 1
1.1 Background and General Statement of the Problems
Interpretation is one of the problems in taxation, and misinterpretation can
lead to lack of revenue. There are several ways to interpret the law, by words or by
spirit of law. However, interpretation shall not and should not be in favor of any
avoidance which may lead the whole society to chaotic or provide some beneficial to
wrongdoers .
Corporate income tax aims to collect the revenue directly from the juristic
company or partnership carrying on business in Thailand or not carrying on business
in Thailand but deriving certain types of income from Thailand. Tax base of the
Corporate income tax is net profit which is calculated from gross profit less
deductible expenses. There are some sections which relate to the deductible
expenses. The section 65 bis provides the conditions of the deductible expenses,
whereas the section 65 ter concerns the non-deductible expenses
Normally, the law allows to deduct the expenses which incur in gaining the
income of company. However, some limits of deduction are imposed according to
section 65 bis of the Revenue Code of Thailand, and some expenses are prohibited to
utilize as the expenses of the company. The kind of prohibiteCI. expenses also appears
in the section 65 ter of the Revenue Code
Unfortunately, those sections create the loophole for the taxpayers to evade
paying tax .
This research will be focusing on section 65 ter (6) non-deductible expense
"Fine and/or surcharge, criminal fine, income tax of a company or juristic
partnership"
There is a decision of the board of taxation I 0/2528 which stipulates that only
fine, surcharge and criminal fine under the Revenue Code are non-deductible
expenses under section 6 5 ter (6)
As the board of taxation interpreted this section narrowly then fine and
surcharge from the other tax authorities, fine and surcharge under custom tax or land
and building tax or even the traffic ticket, can be used as the expense of a company.
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This research will study the principle of the non-deductible expenses of those
countries focusing on fine and/or surcharge, criminal fine, income tax of a company
or juristic partnership.

1.2 Hypothesis of the Study
The decision of the board of taxation No.I 0/2528 interprets section 65 ter (6) very
strictly. It covers only fine, surcharge and criminal fine under the scope of Revenue
Code. In order to make to cover fine, surcharge and criminal fine, the decision of the
board of taxation No.10/2528 should be

i~erpreted

to cover fine, surcharge and

criminal fine inside and outside scope of the Revenue Code follow the concept of the
spirit oflaw.

1.3 Obj ective of the Study
1. To study the interpretation of taxation law under Thai law and foreign law

2.

o study the meaning of the deduction.

3. 1/o analyze the concept of deductible expense on the penalty fine and/or
surcharge, criminal fine .
4. To study the concept of the deductible expense of the Australia and
United States focusing on fine and/or surcharge, criminal fine, income tax of a
company or juristic partnership.
5. To recommend alternatives to eliminate deduction on fine, surcharge and
criminal fine under the scope of the Revenue Code.

1.4 Study Methodology
This research paper will be analyzed utilizing documentary research, i.e. The
Revenue Code of Thailand, Australian Taxation law, US Taxation law, text books,
journals, articles, documents and electronic information regarding the non-deductible
expenses and public order.
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1.5 Scope of the Study
This study focuses only on the problems of deduction for fine, surcharge and
criminal fine which are the non-deductible expense under section 65 ter (6).

1.6 Expectation of the Study

1. To know the concept of deduction on corporate income tax

2. To know the concept of intewretation of taxation law under Thai, Australian,
and the U. S taxation laws.
3. To analyze the effects of decision of the board of taxation No.10/2528
4. To give proper solutions to eliminate the effects of decision of the board
of taxation No. l p/2528
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Chapter 2
Fine, Surcharge and Criminal Fine under Thai Law
This chapter presents the fine, surcharge and criminal fine under Thai law
and contains 3 parts. The first part discusses the corporate income tax, followed by
the concept of interpretation of taxation law in the second p art. The third part
concerns deduction under Thai taxation law.

2.1 The Corporate Income Tax

s

Corporate iJ. come tax is enacted in the Revenue Code of Thailand between
sections 65 - 76.

he Corporate income tax aims to impose tax on a company or

juristic partnership. However the Revenue Code of Thailand has its own definition of
the company or juristic partnership which is different from the Civi1 and Commercial
Code. The definition of the company or juristic partnership is under the section 39,
where
"Company or juristic partnership" means a company or juristic partnership
established under a Thai or foreign law, and shall include:
(1) A business operating in a commercial or profitable manner by a foreign

government, organization of a foreign government or any other juristic person
established under a foreign law;
(2) A joint venture, operating in a commercial or profitable manner, between
a company or juristic partnership on one hand and companies, juristic partnerships,
individuals, non-juristic body of persons, ordinary partnerships on the other hand;
(3) A found ation or association carrying on revenue generating business, but
does not include the foundation or association as prescribed by the Minister in
accordance with Section 47 (7) (b).
(4) Any juristic person as prescribed by the Director-General with an
approval of the Minister and published in the Government Gazette."

1

Civil and Commercial, section 39.

1
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The company or juristic partnership which is in the scope of the Revenue
Code section 39 must pay corporate income tax.

2.2 Calculation of Tax
A company which is under the scope of the section 39 is taxed on net profit2
of its operation in an accounting period3 by deducting the expenses of the company
out of the income. But not all of the expenses can be used as the deductible expenses.
There are 2 characteristics of expenses, revenue expenditure and capital expenditure
The revenue expenditures mean any expenses which incur in order to earn
income or make the goods or service ready to be sold or serviced such as marketing
costs, expenses in order to sell or manage and interest expenses.
Marketing costs means cost of goods purchased or cost of services. For
example, fuel costs, packaging costs, material costs, copy rights costs or any other
rights costs.
Expenditures in order to sell goods or to manage such as employee salaries,
electricity charge, water supply, cost of transportations, cost of advertisements, taxes,
cost of agencies.
Interest expenditures mean interest or compensation that occurs from loaning
money to others. Such money shall relate to earning income such as loan money for
paying water supply or electricity bill. But if n;10ney was loaned to purchase a land,
the interest accrued on such loan shall not be deductible because it is a capital
expenditure.
Revenue expenditures are deductible expenses. The company can deduct the
revenue expenditures out of income in order to find net profit.
Capital expenditure means any expense that are paid for possessing property
or any benefits which results to earning income of a company directly or indirectly,
such as cost of land, construction cost, or cost of machine. To consider whether the
expenditure is capital expenditure or not, there are 3 principles.
2

The company or juristic partnership shall apply accrual basis to find the net

profit of the company.
3

Accounting period is 12 months.
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1. Ownership Principle if a company pays money for the ownership of
property, such expenditure deems as capital expenditure.
2. Benefit Principle if a company spends money in order to gain any benefits
more than one accounting period. If the company gains the benefit within the
accounting period, such payment is deemed as revenue expenditure.
3. Materiality Principle is an exception of ownership principle and benefit
principle even if a company spends money for ownership of property or gaining any
benefits more than one accounting period but if amount of payment is not much, it
may be deemed as revenue expenditure. For example, a company brought 10 coat
hangers for 500 baht. This company has the ownership of coat hangers and the coat
hangers can be used more than one accounting period. But the cost of coat hangers is
not high so it subj ects to the materiality principle. Payment of coat hangers shall be
deductible as revenue expenditure.
Normally the Revenue Department does not apply the principle of
materiality. The Revenue Department takes into account only the principle of
Ownership of property and Benefit principle. According to the example of coat
hangers, thg, payment is deemed as capital expenditure so company may deduct the
cost of coat hangers under concept of depreciation.
A decision of supreme court no 454/2008 mentions that the fee of registration
of land leasing is an expenditure incurred for seeking a benefit for land leasing, and
agency fee is expenditures for remunerating the lease agreement between plaintiff
and lessee. Both expenditures are not capital expenditures under section 65 ter (5) of
the Revenue code. The company may deduct both expenses in the accounting period
that each payment occurred.

2.2.1 Principle of Calculation of Net Profit
Under section 65, the company or juristic partnership shall pay tax on
net profit which is calculated by deducting income from business or income arising
from carried on in an accounting period with expenses prescribed in section 65 bis
and 65 ter.

2-ASsVMPTIONUNIVERSITYUBIUl.Y
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Net profit

Gross income - all expenses
(Under section 65 , 65 bis, 65 ter)

\..

y

/

In accounting period (12 months)

1. Accounting Period

Accounting period is a period of time required in calculating the net
profit. Normally, the accounting period is 12 months but it may be less as follow:
(a) a newly incorporated company or juristic partnership may select any
date from its incorporation date to be the first accounting period.
(b) a company or juristic partnersbip may file a request to the Director
General to change the last day of an accounting period.
Most of Thai company or juristic partnership start its accounting period
on 1st January and end on 31 st December.

2. Accrual Basis

To calculate net profit of company, section 65 paragraph 2 mentions that
"The calculation of income and expenses in paragraph 1 shall use an accrual basis.
Income arising in an accounting period, even though it is not yet received in such
accounting period, shall be included as income for that accounting period. All
expenses relating to such income, even though they are not yet paid, shall be
included as expenses for sucb accounting period,_,, For example, Company A sells a
car to Company B on 6th November 2009. Payment is due on 10th March 2010. By
applying accrual basis Company A receives income in 2009 .
In case of necessary, company or juristic partnership may ask for
permission from Director-General to change the accounting principle from accrual basis.

3. Section 65 bis

In the section 65 bis discusses the conditions of some deductible expenses
smce the law defines the condition and allowable deduction of those kinds of
expenses which are stipulated in the section 65 bis. The examples are as follow :

8

Section 65 bis (2) deduction of wear and tear and depreciation may not
exceed the rates prescribed by Royal Decree No. 145 issued under the Revenue
Code.
The deduction on wear and tear and depreciation of asset may not exceed
the following rate:
1) 5% for durable building and the cost of depletable resources
2) 10% for the cost of lease rights and the cost of formula, good-will,
trademark, business license, patent, copyright or any other right.
3) 100% for temporary buildings

Section 65 bis (4), in the case of transfer of asset that is lower than the
market price and is without the reasonable cause, an offici al shall have power to
assess the value of the asset in accordance with the market price.
Sectio,n 65 bis (7), in order to find the value of imported goods, an official
may calculate the value of goods by comparing with the cost of the same type of
goods imported into other countries.

4. Sec ·on 65 ter

It

IE{

Section 65 ter concerns non-deductible expenses. T1here are 20 items of
expenses which cannot be calculated as the expenses of the company even the
company has already spends money for them. Here are the examples of nondeductible expenses:
Section 65 ter (5) discusses capital expenditure, expenditure incurred for
additions, alterations, extensions or improvement of property, not being expenditure
incurred in respect of repairs or maintenance.
Section 65 ter (6) discusses the payment which the company already pays
to the revenue department as the fine for failing to submit the income tax return
under section 65 ter (6) "fine and/or surcharge, criminal fine, income tax of a
company or juristic partnership."
Section 65 ter (19) discusses the possibility when the company gives
bonus to a sale manager at the amount of 10% of the net profit, the company cannot
deduct that amount of money as the expense of the company because this amount of

9
money is prohibited by section 65 ter (19) which states that "any expense payable
from profits received after the end of an accounting period"

There are some reasons that these expenses are not allowed to be deductible.
1) The expenses that do not have the characteristic of expenses (1), (2),

(5), (12), (16)
2) The expenses that make profit of company to be incorrect (4 ), (9),

(14), (17), (18), (19), (20)
3) To prevent seeking benefit of shareholder (7), (10)
4) The expenses that are higher than the nom1al cost (8), (1 5)
5) The expenses that are not for the purpose of making profit of
company (3 ), (11), (1-3)
6) The punishment for evading or failing to comply as prescribed
provisions (6), ( 6 bis)
A fter the company deducts the expenses from its income, and if there is
still income left, the company has a profit, the company, thus, needs to pay tax out of
that amount of money. But ifthere is no income left after deducting the expense from
the income, then the company has a loss. No tax will be payable .

2.3 Tax Rates for the Corporate Income Tax

*

In Thailand, the corporate income is taxed at the rate of 30% of the net profit.
This tax rate is the flat rate which means every company or juristic partnership must
pay tax at the same tax rate of the net profit. No matter how much the company or
juristic partnership can earn at the end of accounting period. For example, company
A earns 500,000 baht as net profit, it needs to pay tax at the rate of 30%, so this
company would pay tax at 500,000

* 30% = 150,000 baht. While company B has net

profit 1,000,000 baht, this company also needs to pay tax at the rate of 30%, which is
the same rate as with company A, so company B would pay tax for 1,000,000

* 30%

= 300,000 baht. This tax rate is opposite to the tax rate of personal income tax
because the personal income tax is a progressive tax where the rate ranges from
10%-37%. Lower tax rates are allowed for the following cases.
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For Small and Medium Enterprises (SMEs) which has paid up capital less
than 5,000,000 baht in the last day of accounting period, these SMEs companies pay
tax in a progressive rate at the rate of 15%-30% of net profit as shown in the table
belowed.

Tax Rate Scale

Net Profit

Gap

of

Net Tax Rate

Profit

The

Level Cumulative

of Tax

Tax

1-150,000

150,000

0%

150,001-1,000,000

850,000

15%

127,500

125,500

1,000,001-3,000,000

2,000,000

25%

500,000

627,000

More than 3,000,001

30%

The company listed in the stock exchange of Thailand (SET) is subjected to
pay Corporate income tax at the rate of 25% of the net profit for 5 accounting periods
starting fro m o after 6th September 2544. For companies which listed before 61h
September 2544, they are taxed at the rate of 25% of the net profit where the profit
does not exceeding 300 million baht. This condition does not apply to the company
listed after 6th September 2544.

~ · ........... · , "' ,

The company listed in Mar et of Alternative Investment (MAI) is taxed at the
rate 20% of net profit for 5 accounting periods starting from or after 6th September
2544. For the company which files the application for MAI registration between 1st
January 2550 to 31st December 2550, and its application has been granted within that
year, the company shall be subject to 20% tax rate of the net profit for 3 accounting
period. This tax rate and period shall be applied to the company listed in the MAI
before 2nd August 2551 and the company must never receive any tax rate reduction.
The R egional Operation Headquaters (ROH) are subject to pay tax only 10%
of the net profit of the company.
Major difference between corporate income tax and personal income tax is
the corporate income tax has some connection with the accounting practice, but the

3C20 e, · 2-
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personal income tax does not. In order to run the operation well, the company needs
to do balance its income statement by writing down the incomes and expenses of the
company and has to pay tax at the end of taxable year. Without the proper account,
the company cannot calculate the profit correctly that leads to wrong payment of tax.
This income statement will need to be attached to the tax return and be checked by
the auditors of revenue department.
There are 2 types of accountings, i.e., tax accounting and financial accounting. For
the business purpose, a company is owned by shareholders. The shareholders invest
in the company but not every shareholder will be in charge as the managers. These
investors want to make money from the company. The transparency of the company
is very important, so the company needs to prepare balance sheet and income
statement to showing the shareholders that the money status of the company is
secured and the company is making money. Financial accounting is a statement to
show the financial status of the company whether the company is facing a loss or
making a profit, but it cannot be used to calculate net profit for taxation because
every expense and income would be put on the financial accounting but for the
taxation purpose there are some expenses which can be deducted up to some certain
limit under section 65 bis or some expenses cannot be deducted under section 65 ter.
To find the tax accounting, the company needs to have the financial
accounting first. After that, the company will use deduct some expenses under
section 65 bis and 65 ter to make the tax accounting.

2.4 Payment of the Corporate Income Tax
Under Thai taxation law, there are 3 methods for paying corporate income tax;
self-assessment method, withholding tax method and assessment by authority method

2.4.1 Self-Assessment Method
The taxpayer would pay corporate income tax on net profit by filing tax
return twice a year. The first filing is within the month of September of every tax
year. Second filing is within 150 days after December.

12

Generally, the taxpayer needs to estimate the profit, which the company
would earn during the accounting period, and files tax return for a half of estimated
profit in the first filing, while the second filing would be the tax return of the net profit.
The taxpayer must estimate profit carefully because if the taxpayer
underestimates net profits by greater than 25% of the net profit without any
reasonable causes, the taxpayer would be charged at the rate of 20% of tax which
should have been paid.
For the corporate mcome tax, besides collecting tax from the net
income, there are still several tax payments which the company shall follow . There
are some conditions which the company would ave to pay the tax on the gross income.
Firstly, the income earned from the carriage of passenger is taxed at the
rate of 3% of fares, frees and other benefits chargeable in Thailand. While, the
income earning from the carriage of goods is taxed at rate 3% of freight charges, fees
and other benefits, whether chargeable in Thailand or outside Thailand.
These 2 types of incomes, the company needs to file the tax return
within 150 days from the last day of the accounting period
Secondly, the income earned from a foundation or an association
whether establishes under Thai law or not, except the foundation or the association
which has been promulgated by the Ministry of Finance to be public organization.
Since the fo undation or the association which earns income from doing business in
Thailand is in the scope of "the company or juristic partnership" under section 39.
Almost income which is earned by tl;le fo undation or association is taxed before
deducting any expenses, excepting the income under section 65 bis (13)
There are 2 tax rates for income earning of the foundation or the
association 2% or 10%, depending on the source of income. If the income earning is
under section 40(8), it will be taxed at the rate of 2 % before deducting the expenses.
However, the income which is not under the section 40 (8) will be taxed at the rate
10% before deducting expenses.
There are some cases where tax will be collected by deducting from the
payment. Firstly, if a company or juristic partnership which is established under
foreign laws and does not do business in Thailand but derives income from Thailand,
if its income is under the scope of section 40(2)-(6), the amount of income will be
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withheld at the rate of 15%, but if the income is under the scope of section 40(b), the
rate of 10% will be applied.
The other cases, a company or juristic partnership, which is established
under foreign laws, deposes its profit out of country. The company or juristic
partnership will pay income tax by withholding from such disposed amount of
money at the rate of 10%.
The company or juristic partnership needs to file tax return for the
amount of profit disposed within 7 days from the end of the month from which the
profit has been disposed.

2.4.2 Withholding Tax "

ERS,.,.

Withholding tax is the tax which requires by the law that the payer of an
item of income shall withhold tax from the payment, and pay that tax to the
government before paying to the receiver. In the Revenue Code of Thailand, there
are several sections mentioning that the payer of an income would have to withhold
the tax before pay to receiver.
First, the government sector pays the assessable income to company or
juristic partners ip. The assessable income shall be withheld at the rate of 1% but if
the amount o ·ncome payment is less than 500 baht, the withholding tax shall be
exempted.
Second, the company or juristic partnership earns money from selling
its immoveable property, which is assessable income 40(8). That money shall be
withheld at the rate of 1% of the amol'.lnt of assessable income by the time ofregistration.
Third, the law empowers the director general of the Revenue
Department to give the order about withholding tax . The order must be in the scope
of Ministerial Regulation no.144.

2.4.3 Assessment by the Authority

Sections 19, 20, 71(1) empower the tax authority to assess tax from
taxpayers. The tax authorities can assess income tax before the taxpayer file the tax
return (section 19) or after the taxpayer file the tax return (section 20).
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Section 71(1) empowers the tax authority to assess the tax at the rate of
5% of gross income or gross sales before deducting any expenses, in this case where
the taxpayer fails to file the tax return or file the incomplete tax return or fails to give
the evidence to the tax authority for interrogation under Section 19 and section 23

2.5 Interpretation of law
Interpretation of law is done when there are some doubts of that law. If the
law is clearly stated, no interpretation is necessary. The interpretation is needed
because the law has some ambiguity, unclear or can have more than one meaning.

4

2.5. 1 Civi law
It appears in section 4 of Civil and Commercial Code which provides that

"the law must be applied in all cases which come within the letter any the spirit of
any of its provisions.
Whereas no provision is applicable, the case shall be decided aiccording to the
local custom. If there is no such custom, the case shall be decided by analogy to the
provision most mearly applicable, and, in default of such provision, by the general
principles of law." 5
The interpretation by letter of law or grammatical interpretation aims to
make an interpretation from the word stated by the legislato,r, but the spirit of law or
logical interpretation aims to n;iak.e an inte retation by the intention of enacting such
law6 . These 2 theories should go together. The constructionist shall not interpret by
using the letter of law theory or the spirit of law theory alone because that would lead
to misinterpretation.

4

N attapong Posakabutra and Pornchai Soonthornpan, Principle of Private

Law (Bangkok: Ramkhumhang University press, 1999).
5

Civil and Commercial Code, section 4.

6

Kittisak Prokati, the History and Principle of Juristic Method in Civil Law

System and Common Law System, (Bangkok: Vinyuchon Bublishing, 2009), p.50.
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The letter of law theory is interpreting by the letters or words of the law. Surely,
every law must be in the written form. If some confusions exist, the constructionist
will interpret by the letters which have been written in the section.
The constructionist could not interpret the law to be different from what have
been written.
The spirit of law theory is interpreting by the intention of drafting the law.
This theory is different from the letter of law. The constructionist needs to aware of
the reason for drafting of that law or section instead of looking at the letter only.
As mentioned, good interpretation shall consider both letter and reason of
drafting the law.
Since some laws were billed long time ago, they do not cover all the
problems which happen presently. In order to make the exited law useable, during
drafting the law, the legislators try to draft the law widely because if they draft
narrowly that law will be out of date very soon or may not be use successfully in the
future. Hence, it will cause them to create new law which would take a lot of time.
Drafting the law widely gives the power to the authority to interpret the law when the
exited law could not apply to the case directly.
f,RIEl.

2.5.2 Criminal Law
In Criminal Code, the interpretation shall be interpreted by letter of law
strictly but if the intergretation by letter of law leads to a 'manifest absurdity' , then
the spiritual interpretation shall be appliecibut as str,ict as interpretation by letter of law.
Section 2 paragraph 1 provides that "A person shall be criminally
punished only when the act done by such person is provided to be an offence and the
punishment is defined by the law in force at the time of the doing of such act, and the
punishment to be inflicted upon the offender shall be that provided by the law." 7

2.5.3 Taxation Law
For the interpretation of taxation law, there are principles which shall be
considered to interpret taxation law.

7

Criminal Code, section 4.
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Professors Thanin Kraivichieng and Vicha Mahakun mention that a
taxation law shall be strictly interpreted, since taxation law is the law empowers the
government to collect taxes from people. It affects the livelihood and the right of
people. For collecting the tax there must be enacted clearly. The authority could not
adapt the tax law to collect taxes. The interpretation shall be made such that it
8
benefits taxpayer . For example, the supreme court decision No. 1908/2538 "the
Revenue Code is public law , defining the duty of people to government. It affects the
livelihood and the right of people. It shall be interpreted strictly to avoid increasing
duty of taxpayer in order to pay higher tax. Section 57 ter paragraph 1, For the
purpose of income tax collection from husband and wife, if their marital status exists
throughout the preceding tax year, the assessable income of the wife shall be treated
as income of the husband and the husband shall be liable to file a tax return and pay
tax . If there is no evidence showing that the defendant, wife, has not earned any
assessable income other than section 40 (1). The defendant filed a tax return and pay
tax separately, under section 57 Quinque, then the defendant shall not be subjected to
section 57 ter."
Supreme court no. 1271/253 1 "any other rights under section 40 (3) of
the Revenue Code means any other rights which have similar characteristic as
goodwill or copyright. The leasing right is not a right under the meaning of any other
rights. An income derived from the transferring of leasing right is not assessable
income under section 40 (3) but it is an assessable incom€ under section 40 (8)"
Besides the strict interpretation, professor Chaisit Trachutam mentions that
there are other 5 principles to interpret taxation law.
1. Interpretation of taxation law shall be aware of the spirit of law (logical
interpretation) and not by the letter of law (grammatical interpretation) alone. In the
democracy, power has been separated. In order to collect tax, it shall be comply
directly from people or indirectly from their representatives. Power to collect tax is
not arbitrarily, it is a consenting fiscal. Interpretation of taxation law shall follow the
spirit of legislation. Thailand uses civil law system. Interpretation of law shall

8

Thanin Kraivichieng and Vicha Mahakun, Interpretation of law (Bangkok:

Chularongkorn University press, 1999), p. 438 .
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consider both spirit of law and letter of law.9 For example, the Supreme Court no.
6220/2549 "plaintiff, wife, earns assessable income under section 40 (1), income
derived from employment, and under section 40 (2), income derived from meeting
allowance. The plaintiff has right to deduct assessable income under section 40 (1)
total salary of 60,000 Baht. She does not have to divide such deduction with her
husband's assessable income under section 40 (2), meeting allowance, because it is
the spirit of law to abate the tax burden of taxpayer." This decision shows that the
supreme court has considered both spirit of law and letter of law in order to interpret
tax ation law.
Section 41 paragraph 2 states that "A resident of Thailand who in the
previous tax year derived assessable income under Section 40 from an employment
or from business carried on abroad or from a property situated abroad shall, upon
bringing such assessable income into Thailand, pay tax in accordance with the
provisions of this Part." If we apply the concept of letter of law to interpret this
section, only Foreign Source Income shall be taxed. But if we interpret by spirit of
law, Thai Source Income shall be taxed since even income derived from outside
Thailand shall be taxed (Foreign Source Income) then income derived inside
Thailand shall not be exempted. One more point to be considered, section 41
paragraph 2 mentions about the residence rule. A resident of Thailand shall pay tax
on income derived from both outside and inside territory of Thailand.

10

2. Interpretation of taxation law shall be aware of the specialty of the
taxation law. Taxation law i a unique law so the definitio n in the taxation law can be
different from the other law. The legislator can draft it differently from other law.
For example; in the civil and commercial code, definition of "Sale" is to
transfer of ownership with redemption while in the Revenue code, "Sale" "includes
sale with right of redemption, exchange, gift, transfer of ownership or possessory
right in an immovable property by any means, and whether with or without any
consideration."

9

Chaisit trachutam, taxation law (Bangkok: bar association publisher, 2010),

p. 37.
JO

Ibid., p. 38.
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Under Civil and Commercial Code, partnership or company in section 1012
states that "The partnership or company is a contract whereby two or more persons
agree to unite for a common undertaking, with a view of sharing the profits which
may be derived therefrom." While section 39 of the Revenue Code defines that the
company or juristic partnership including:
(1) A business operating in a commercial or profitable manner by a foreign
government, organization of a foreign government or any other juristic person
established under a foreign law;
(2) A joint venture, operating m a commercial or profitable manner,
between a company or juristic partnership on one hand and companies, juristic
partnerships, individuals, non-juristic body of persons, ordinary partnerships on the
other hand; 1
(3) A foundation or association carrying on revenue generating business,
but does not include the foundation or association as prescribed by the Minister in
accordance with Section 47 (7) (b). 2
(4) Any juristic person as prescribed by the Director-General with an
approval of the Minister and published in the Government Gazette."
The meaning of "comp any or juristic partnership" and "sale" under the
Revenue Code is wider than given under Civil and Commercial Code.
3. Interp etation of taxation law does not need to consider the principle of
Autonomy of the will. If the contract is)nade cin the purpose of evading tax, even that
contract is valid in the sense of civil and commercial code but for the taxation law, it
is invalid. For example, supreme court no 12411997 mentions that "contract between
plaintiff and TOT is hire of work contract valued 41 million baht. In order to evade
tax, the contract was split into 2 contracts, sale contract valued 32 million baht and
contract of hire of work valued 8 million baht." In this case the court shall not apply
the principle of Autonomy of the will because the contract had been split for evading
tax, the sale contract is exempted to tax under Double Tax Agreement between
Thailand and Belgium because the plaintiff does not have permanent establishment
in Thailand. There shall be only 1 contract which is the contract for sale and hire of
work. The plaintiff shall be taxed on amount of 41 million baht under section 76 bis
of the Revenue Code.
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4.

In the case when there is no definition given in the taxation law, the

general definition or related law shall be applied. For example the decision of
supreme court no 767112002 "in order to consider whether the assessable income of
shareholder which derived from the liquidation after dissolution of company is a
dividend or not, since the Revenue Code do es not give the definition of "dividend",
then shall apply definition of "dividend" under Civil and Commercial Code. 11
5. If there is specific concept enacted in the law. The interpretation of such
law shall follow that concept. For example, there is a principal of interpretation of
Custom Tariff under Custom Tariff Royal enactment. In order to interpret the custom
tariff shall follow such principle.
Interpretation in taxation law is different and more complicated than
interpretation in the general law. Though it only has 6 princ)ples to be considered in
interpreting the taxation law, we are still facing the problem which occurs because of
the interpretation.
In section 65 ter of the Revenue Code of Thailand states about the nondeductible expenses. This research is focusing on (6) only: "Fine and/or surcharge,
criminal fine, income tax of a company or juristic partnership." There was a decision
of the board of taxation no. 10/2528. It stipulates that only fine, surcharge and criminal
fine under the Revenue Code are non-deductible expenses under section 65 ter (6)
These are Revenue rulings related to the decision of the board of taxation
No 10/2528. Revenue Ruling GorKor 0811/2552 "the company did not pay Vat or
remitted Vat within the time prescribed. The company is subjected to pay surcharge
under section 89/l. The amount of surnharge can be claimed as deductible expense
under section 65 ter (6)"

12

Revenue Ruling GorKor 0706/ 43 l 2 "company was audited and assessed by
Custom department because the company paid custom tax on imported liquor during
year 2545-2547 incorrectly. Imported duty, Surcharge on duty and surcharge on

11

Chaisit Trachutam, Ibid., p. 50.

12

Paijit Rojjanawanit, Chumpom Sansai, Saroj Tongprakum, Memorandum

Explanation of Revenue Code on Revenue Tax Nol, p. 2-197 .
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other taxes are not considered as vat. The company may deduct those expenses in
calculating of Corporate Income Tax." 13
Revenue Ruling GorKor 0802/8754 "in the year 2532, company was
assessed withholding tax on Corporate Income Tax during year 2528, 2529 and
2530. Withholding tax under Corporate Income Tax can be deductible in income tax
return year 2532. Surcharge cannot be deductible." 14
Revenue Ruling GorKor 0706/9085 "if a company recognized the amount
of imported duty which the company must pay for the additional fee in the
accounting period that the company imported the goods. The company has right to
claim for the additional fee as deduc ible expense on income tax return. The
additional fee is not non deductible expense under section 65 ter (6) and (9) of the
Revenue Code." 15
In brief, there are many principles to interpret the taxation law but the Court

,_.

and Revenue Department usually apply the principle of strict construction to
interpret the taxation law.

-

2.6 Fine and Surcharge and Criminal Fine under Scope of the
Revenue Code
Fine, surcharge and criminal fine are the punishment under the taxation law.
Unsurprisingly, there are fine, sure arge and the criminal law in every tax law to
punish a taxpayer who breaches the law.

2.6.1 Fine
Fine is the financial punishment for a taxpayer who fails to follow the
regulation in the taxation law, for example, failing to file the tax return or file the tax
Paijit Rojjanawanit, Chumpom Sansai, Saroj Tongprakum, Memorandum
Explanation of Revenue Code on Revenue Tax Nol, p.2-197.
14

Paijit Rojjanawanit, Chumporn Sansai, Saroj Tongprakum, Memorandum

Explanation of Revenue Code on Revenue Tax Nol, p.2-198.
15

Paijit Rojjanawanit, Chumpom Sansai, Saroj Tongprakum, Memorandum

of Revenue Code on Revenue Tax Nol, p.2-196.
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return not within the period of time. Such actions would cause the damage to the
other party which is the government. The parties in the taxation law are the
government and the taxpayer so the fine will be paid to the government through the
government agency, for example, revenue department collects fines for the breaking
the law which in the scope of the Revenue Code or local administrative collects fines
for breaking the Building and Land Tax Act.

1) Fine under Corporate Income Tax
For instance, in the corporate income tax section, there are 2 cases
that taxpayer would be liable to be fined.
Firstly, the case that a taxpaye((has filed tax return but it is not
complete or correct. The taxpayer would be fined equal to the amount of tax payable
under section 22.
Secondly, if a taxpayer fails to file tax return then the taxpayer
would be fined double the amount of tax payable under section 26.

2) Fine under VAT,
Under section 89 16 , there are 10 actions which a taxpayer would be
liable to pay the fine if the taxpayer commits such actions. For example if the
taxpayer fails to file the tax return or remittance return in the time limit, the taxpayer
would pay the fine twice the amount of tax due or remittable in tax month, section 89
(2), or if the taxpayer fi les incorrect tax return or remittance return affecting the
amount of tax due or remittable, the taxpayer would pay the fine for the affected
amount of tax, section 89 (3)
3) Fine under The Specific Business Tax
According to section 91/21 (6), fine under The Specific Business
Tax shall apply the fine and surcharge under VAT, all sections. Then section 89 in
VAT shall be applied.
16

"Fine" under Revenue Code, section 89 can be exempted or reduced by

regulations prescribed by the Director-General with the approval of the Minister
N.RD. Tor.Por 81/2542, Tor.Por. 121/2545, Por. 81/2545, Por. 92/2545, Por. 117/2545.
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4) The Stamp Duty's fine
The fine under the stamp Duty is enacted in section 113 and section
114. Section 113 discusses the instrument which is not duty stamp ed. In case, it
appears to the official, that the instrument is not duty stamped within the time limit
of 90 days from the date of the instrument is required to be duty stamped, the official
shall charge for 2 times of the amount of duty or the amount of 4 baht, whichever is
the greater amount. If it appears to the official that the instrument is not duty stamped
after the expiry of the time limit of 90 days, the official shall charge for 5 times of
the amount of duty or the amount 0£ 10 baht, whichever is the greater amount.
Contrastingly, if it appears in th e complaint made by any persons
that the instrument is not duty stamped, the official shall charge for 6 times of the "
amount of duty or at the rate 25 baht, whichever is the greater amount. This rate of
penalty is also used in the case where no stamp is fixe d or the amount of stamp fixed
is less than the amount of duty payable (section 114).

2.6.2 Surcharge

-

l='
r-

Surcharge or in the other word the interest under the taxation law. It is
collected when the taxpayer fails to pay tax or has filed an incorrect tax return.

1) Surcharge under Corporate Income Tax
Under section 27, if a person faiJs to pay or remit tax within the
limited time described in various Chapters of this title regarding assessments of tax,
such person shall pay surcharge of 1.5% per month or paii of month of an amount of
tax payable or remittable excluding fine.
Under section 67 ter, a company or juristic partnership who fails to
file a tax return or filed tax return by underestimating net profits exceeding 25%,
under section 67 Bis (1) without reasonable cause, such company or jusristic
paiinership shall pay a surcharge of 20% of the amom1t of tax payable or half of the
amount of tax payable in the accounting period
In case, a company or juristic partnership fails to file a tax return or
filed a incorrectly tax return under section 67 Bis (2) without reasonable cause, such

23
company or juristic partnership shall pay a surcharge 20% of the amount of tax
payable under section 67 Bis (2) or of tax that should have been paid.
The surcharge in section 67 ter may be deemed as fine because the
rate is very high.

Surcharge under VAT
For Surcharge which is found under section 89/1 17 , a taxpayer shall
be liable to a surcharge of 1.5% of payable or remittable tax but not including fine
per month or fraction when the taxpayer fails to pay or remit tax within the time
limit. If an extension of tim,e limit 11as been approved by the Director-General as
prescribed by section 3 octo and the taxpayer p ay such tax or remit within the
extended time, such taxpayer shall be liable to surcharge at 0.75 % instead of the rate
1.5%.

Surcharge under Special Business Tax
There is section 91121 which mentions that the fine and surcharge of
Special Business Tax shall apply the fine and surcharge in Vat, all sections, so the
surcharge in Special Business Tax shall apply section 89/ 1 of VAT.
The government uses the surcharge as a tool to make the taxpayer
pay the fine or the tax burden as soon as possible.

SINCE1969
2.6.3 Criminal Fine

o!

Company or jmi stic partnership is subj ected to pay criminal fine when the
company or juristic partnership fuils to comply with specific sections provided under each tax.

Criminal fine under Income Tax
In the chapter 2 of the Revenue Code, section 35 - 37 is stated about the
criminal fine as follow:
Section 35 mentions if a person fails to comply with section 17,50 bis
or 51, he shall be fined not exceeding 2,000 baht except in case of a force majeure.

17

Por. 81/2545, Por 117/2545.
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Section 35 bis mentions if a person violates section 12 bis, he shall be
fined not exceeding 200,000 baht and imprisoned for a term not exceeding 2 years
In case, a person in paragraph 1 is a juristic person, a managing

director, director or representative of that juristic person, he shall also be subjected to
the punishment under paragraph 1 unless he can prove that he does not involve in the
offense of such juristic person.
Section 36 mentions if a person consciously or intentionally fails to
comply with summons or orders of Director-General, a representative of DirectorGeneral, Chief of Area Revenue Office, Assessment official, Provincial Governor or
commissioner, issued under

S ecti on~

12 Ter, 19, 23 or 32, or does not answer

questions, such person shall be subjected to an imprisonment not exceeding 1 month
or penalty not exceeding 2,000 Baht or both.
Section 37 mentions a person shall be imprisoned from 3 months to 7
years and charged for penalty from 2,000 baht to 200,000 baht, if he intentionally
notifies false statement or gives false statement or answers with a false statement or
shows false evidence or fraudulent or artifice or other similar nature in order to evade taxes.
Section 37 bis mentions if a person intentionally fails to file tax returns
under this title in order to evade or in an attempt to evade tax, such person shall be
fined not exceeding 5,000 Baht or imprisoned for a term not exceeding 6 months or both.

The Criminal Fine under Vat

*

The criminal fine ·s under section 90-90/5. Under section 90, a person
who fails to comply with the conditions shall be liable to pay the criminal fine not
more than 2000 baht. There are 16 conditions, for example, when the vat registrant
fails to notify temporary business cessation under Section 85/12. 18
Under section 90/1 and 90/2, the amount of the criminal fine would not
be more than 5000 baht if a person fails to comply with any conditions which state
under both sections. For example, if the VAT registrant fails to display certificate of
18

Thai Revenue Code, section 85/ 12 mentions that if Vat registrant wants to

cease the business more than 30 days, the Vat registrant shall send the notification to
local Ampur office where the place of business located within 15 days from the date
of temporary cessation.

25
VAT registration under Section 85/4 19 (section 90/1(2)) or a person does not comply
with a summons or order of assessment official under Section 88/4. 20
Under section 90/3, the amount of the criminal fine would not be more
than 10,000 baht if the person fails to comply with any conditions which state under
this section, for example, when an agent of a VAT registrant residing abroad issues a
tax invoice without approval under paragraph 2 of Section 86/2. 21
If a person fails to comply with condition which states under section
9015, such person shall be liable to pay the criminal fine at amount between 2,000 to

200,000 baht, for example, when a business person intends to use false tax invoice or
illegally issued tax invoice for tax credit.

The criminal fine under Stamp duty
There are 7 sections, sections 124-129, for the criminal fine under
Stamp duty. A person shall be liable to pay the criminal fine under those sections, for
example, a person who intends to write down a false date of cancellation of a stamp
shall be punished with a fine not exceeding 500 Baht, under section 126.
The criminal fine is not an aggressive punishment, an the amount of
fine is not very high and the rate of criminal fine is fixed. But the fine and surcharge
19

Thai Revenue Code, section 85/4 A VAT Registrant shall display

certificate of value added tax registration at a prominent place which can easily be
seen at each place of business.
20
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Thai Revenue Code, sectign 88/4 In proceeding with this part, an

assessment official shall have the power to issue summons to person liable to tax,
person acting in a representative capacity or witness and to order such person to
provide accounts, documents or other evidence in relation to such matter in order to
investigate, or order a witness to reply to the questions in writing, but he shall
provide the time for at least 7 days as from the date ofreceiving a summons or order.
21

Thai Revenue Code, section 86/2 an approval of the request, such agent

shall issue tax invoice on behalf of the VAT registrant in accordance with rule,
procedure, and condition as prescribed by the Director-General and he shall have the
duty and responsibility exactly and jointly with the VAT registrant regarding to tax
mv01ces.
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are what taxpayer must be aware of. Especially, surcharge because it would be
increasing continuously until taxpayer has paid all taxes.

2. 7 Fine, Surcharge and the Criminal Fine which are not under the
Revenue Code
1. Land and Building Tax Act
1) Surcharge

Surcharge is provided in the chapter 3 under the Land and Building
Tax Act. A taxpayer shall be liable to pay a surcharge if the taxpayer fails to pay tax
within the time limit. The rate of surcharge is discussed in the section 43. There are 4
rates to be applied, depending on the delay period.
(1) If the delay is not more than 1 month from the time limit under
section 38,

22

the taxpayer shall be liable a surcharge at the rate of 2.5% of the unpaid tax.
(2) If the delay is more than 1 month but not exceeding 2 months, the

taxpayer shall be liable to pay a surcharge at the rate of 5% of the unpaid tax.
(3) If the delay is more than 2 months but not exceeding 3 months, the
taxpayer shall be) iable to pay a surcharge at the rate of 7% of the unpaid tax.
4) If the delay is more than 3 months but not exceeding 4 months, the
taxpayer shall be liable to pay a fine and/or a surcharge at the rate of 10% of the
unpaid tax.

2) Criminal fines

Criminal fines of Land and Building Tax Act are under sections 4648. There are 2 rates which shall be applied to a person who commits such
provisions. Under section 46, a person, who does not follow section 20

22

23

without

Land and Building Tax Act, section 38 mentions that the taxpayer shall pay

tax within 30 days from the date receiving the assessment by the authority.
23

Land and Building Tax Act, section 20 an assessee, or a lessee, or a person

who owns a possession shall write down the information in the document provided
by the authority.
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any reasonable causes, shall be liable to be fined not exceeding an amount of 200
baht and the fine shall not exceed an amount of 500 baht for the action under sections
47 and 48, for example, a person who intentionally gives wrong answers or
evidences in order to evade calculation of annul fee of the property, such person shall
be liable to be fined for an amount not exceeding 500 baht, under section 48 (1 ).

2. Local Maintenance Tax Act
1) Surcharge
Surcharges are found under section 45 of Local Maintenance Act. The
surcharge shall be applied in the allowing eases:
(1) If an owner of the land fails to file for a land list within the time

limit, such owner shall be liable to pay a surcharge at 10% of the tax payable, except
when the owner of the land has filed the land list before the assessable official notice
of the failing, such owner shall be liable to pay a surcharge at 5% of the tax payable.
(2) If an owner of the land files a wrong land list affecting the amount
of tax due, suGh owner shall be liable to pay a surcharge at 10% of the affected
amount, except when the owner of the land corrects the wrong land list before the
assessment of the official
(3) If an owner of the land indicates the scope of the land incorrectly
which affects the amount of tax due, such owner of the land shall be liable to pay a
surcharge at the affected amount.
(4) If an owner of the land fails to pay the local maintenance tax
within the time limit, such owner shall be liable to pay a surcharge at a rate of 20%
per year of the tax payable fractionally, and the tax payable shall not include the
surcharge in (1 ), (2), (3)

2) Criminal fine
The criminal fines are stated under sections 53-56. A person shall be
liable to be fined as follow:
(1) A person who intentionally notifies false statement or gives false
statement or answers with a false statement or shows false evidence in order to or trying to
evade taxes, such person shall be liable to be fined at 2,000 baht (section 53).
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(2) A person who intentionally avoids showing up, or does not
indicate the scope of the land or inform the exact area of the land, such person shall
be liable to be fined at 1000 baht (section 54)
(3) A person who obstructs the official action duty under sections 28,
40 or 47, such person shall be liable to be fined at 1000 baht (section 55)
(4) A person who contravenes to comply to orders of official under
sections 40, 47 or 50, such person shall be liable for a 1000 baht fine (section 56).

3. Excise Tax Act
The fine and surcharge are in chapter 11 of the Excise Act. They are
found under sections 136 and 137.

1) Fine
Section 136 has 2 conditions for a taxpayer to be fined. Firstly, a
taxpayer who fails to file for a tax return within the time limit according in the
chapter 4, whether he has registered in the excise or not, such taxpayer shall be liable
to be fined twice of the tax amount. Secondly, a taxpayer who fil es an incorrect tax
return affecting the amount of tax due, the taxpayer would pay the fine for the
affected amount of tax.
ABO

2)

Surcharg~

I CIT

0

*

Section 13 7 discusses the surcharge. If a taxpayer fails to pay tax
within the time limit or pays incorreGtly, the taxpayer shall be liable to pay a
surcharge at 1.5 % of tax payable or the affected amount of tax but not including fine
per month or fraction and the calculation of surcharge shall not be compounded.

3) Criminal fines
The criminal fines are in the chapter 13. There are 24 sections under
this chapter, sections 145 - 168. The amount of fine is between 4,000 - 300,000
baht, depending on the section, for example, when a person who interferes with the

29
excise official or the official acting/on duty under section 118 (4),
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such person

shall be liable to be fined for an amount not exceeding 20,000 baht (section 145), or
when a person who imports the piracy goods, such person shall be liable to be fined
at 5-20 times of the tax that shall be paid (section 147), or when a person who gives
wrong answers or evidences in order to evade paying tax, such person shall be liable
to be fined for an amount of 300,000 baht (section 165).

4. Custom Tax
1) Surcharge
Surcharge in Custom duty can be found under section 112 ter and 112
quarter. Under section 112 ter mentions that the imporfer or exporter shall be liable
to pay a surcharge at tpe rate not exceeding 20% of the amount of duty or additional
duty payable, in the following cases:
(1) when an importer or exporter fails to pay the amount of duty
within the time limit prescribed in paragraph 1 of section 112 bis.
('2) when an importer or exporter fails to comply with the regulations
or conditions prescribed by the Director-General under sections 40 and 41.
Under section 112 quarter states that ''When the importer or exporter pays
the duty or additional duty, a surcharge at the rate of one percent a month of the amount of
duty paid, calculated not on a compound basis, as from the date ofrelease or exportation to
the date of payment shall be collected, but such _purcharge shall not be collected in the
case of the payment of additional duty under section 102 ter, sub-section 3.
Ifthere is a conversion of a guarantee to cash security after the release
or the exportation of goods, a surcharge shall be collected and calculated at the rate
of one percent a month, calculated not on a compound basis from the date of release
or exportation to the date of deposit of cash security in substitution of the guarantee.
However if such cash deposit is insufficient to cover the duty, a surcharge shall also
be collected for the additional duty payable on the basis provided in paragraph one.
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Excise Tax Act, section 118(4) the official shall have power to take some

goods from the factory to examine.
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In the calculation of a surcharge under paragraph one and two, a
fraction of one month shall be counted as one month, and the surcharge shall be
deemed as duty.
In the case where the duty paid or the cash security is to be refunded
on account of an excess collection of the amount or additional amount payable, the
refund shall be made together with an interest at the rate of 0.625 percent a month of
the refund amount, calculated not on a compound basis, as from the date of payment
of duty or deposit of last cash security to the date of approval of the refund. In the
case where cash security is given in substitution of a guarantee after the release or
the exportation of goods, the interest on the cash security to be refunded shall be
calculated from the date of latest deposit of cash secur.ty to the date of approval of
the refund. In the calculation of interest under this paragrar.h, a fraction of one month
shall be counted as one month and shall be deemed as duty to be refunded."

2) Criminal fines
The Criminal fines can be found in the General chapter, under section
110, 112 undeviginti, 113 bis, 114, 115, 115 bis, 115 ter, 115 quinque, 119. The
amount of fine is between 20,000-100,000 baht, for example, under section 115
quinque, when a person, who does not assist the competent official on duty under
Custom Duty Act, shall be liable to pay a fine of not exceeding 20,000 baht, or under
section 119, any persons, who commit an offense under this Act when no other
penalty for such offense is provided by this Act or any other law, shall be liable to
pay a fine not exceeding 50,000 bath, or under section 114, when any competent
officials demand the production of any invoice, manifest, bill of lading, receipt book,
record, or other documents in relation to any goods passing or passed through the
Customs, for the purpose of inspecting or verifying against any shipment entry,
certificate, statement, or particulars submitted to the Customs Department and if the
production is refused, a person who willfully refuses to comply with the demand of
the competent official shall be liable to pay a fine not exceeding one hundred
thousand Bath.
Under section 115 ter, if the competent official suspects or detects an
offense under the Custom Act, the competent official shall have the power to order
the importer/exporter agent of a vessel or any persons involved in the importation or
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exportation to give an oral statement or facts or a written statement or order such
persons to send the accounts, documents, evidences. If the person fails to submit,
such person shall be liable to be fined at 100,000 baht.

5. Criminal Code
There are 5 sanctions in the criminal law.
1. execution
2.

imprisonment

3. detain
4.

fine

5.

forfeitur e of property

RS/J--

Fine is one of the sanctions in the criminal law. The amount of fine
depends on the action that the guilty committed. Not only is the criminal code
considered criminal law. Other laws which establish the guilty actions and sanctions
guilty actions are considered as criminal law, for example, the Drug Act, Traffic Act.

In summary The board of taxation used the concept of strict construction
to interpret section 65 ter (6). It results to section 65 ter (6) covering only fine and/or
surcharge and criminal fine which stated in the Revenue Code, while other fine or
surcharge or

crimi~al

fine stated under other Act can be used as deductible expense

of the comp any. It clearly indicates some discrepancies between the Revenue Code
and other laws in Thailand resulting in loss of revenue to the Thai government.

Chapter 3
Interpretation of Fine, Surcharge and Criminal Fine under
Foreign Laws
This chapter will be showing the deduction in the income tax of the foreign
countries. There are several countries which had been chosen to be the models in this
study, e.g., Australia, the U.S and Canada. In the former two countries, Australia and
U.S, we will consider fine, surcharge, and criminal fine, while only the scope of
criminal fine in Canada is considered.
The reason for choosing such countries is the different perspective of law.
Thai law applies the civil law system but the selected countries follow the concept of
the common law system. Since these 3 countries are leading countries in the common
law system, analyzing Thai system with the three countries would provide significant
insights and improvements to our interpretation.

3.1 Principle of Interpretation of Statue
IEl.

3. 1.1 Common Law System

There are 3 principles to interpret the statue under common law system,
i.e., literal rule, golden rule and mischief rule.
1. Literal rule - The court shall interpret using the ordinary meaning of
the language and ignoring the result of the interpretation. When applying this
principle, the court does not consider the intention of legislation, in the other word
the court interprets the law according to its literal and grammatical meaning.

25

If an

interpretation by the literal rule can have more than one meaning, then this principle
6
shall not be usei . English judges tend to emphasize the predominance of the
'ordinary meaning' of the words and would generally not be prepared to look at the
25
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statutory purpose of a statute or any other policies or rationales, unless there is some
ambiguity in the words used. In some cases, an English court has interpreted some
ambiguity in order to have a more precise meaning. However, such an instance must
be viewed as an exception and only within the boundaries of the ambiguity
mentioned above, or as a result of the two other main rules of interpretation. 27
2. Golden rule - This principle is a compromise between the Literal
Rule and the Mischief Rule. It shall be used when a statutory provision can have
more than one literal meaning28 , the court shall interpret a statutory in the proper
way. For example, Section 57 of The Offence against the Person Act, 1861 stated
that "Whosoever, being married, shall marry any other person during the life of the
former husband or wife shall be guilty of bigamy." In R. v. Allen case, there was a
problem on interpretation of the word "marry" whether it means a contract is a valid
marriage or goes through a ceremony of marriage. In this case, it obviously sees that
to be bigamy the second marriage is invalid then the interpretation of the word
"marry" must mean 'goes through a ceremony of marriage'. 29
If the interpretation by literal meaning of the statue leads to an

irrational result, judges can avoid that literal interpretation.
3. Mischief rule. This principle was first given in Heydon's case. In
this principle, the judges looked at the Act to see the purpose of it and see the
mischief in the common law which was designed to prevent. In Heydon's case, the
judges considered the case as follow "four things are to be discussed and considered:
(i) What was the common law before the making of the Act? (ii) What was the
mischief and defect for which the common law did not provide? (iii) What remedy
has Parliament resolved and appointed to cure the disease of the commonwealth? (iv)
What is the true reason for the remedy? Judges shall make such construction as shall
suppress the mischief and advance the remedy."
This principle is an exception of the literal rule. The court shall interpret the
statutory law by considering an intention of the legislation of such law.
27
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3.1.2 Civil Law System
There are 4 principles to interpret the statue under civil law system, i.e.,
grammatical interpretation, logical interpretation, historical interpretation, and
teleological interpretation.
1. Grammatical interpretation - the statue shall be interpreted by its
literal and grammatical meaning, the court does not pay attention to the intention of
enacting it. This principle deems that the statue is already precise. If the statue can be
interpreted by grammatical interpretation then the other principles shall not be
considered.
2. Logical interpretation - interpreting the statue by grammatical
interpretation, the court may conclude that (a) the text unequivocally governs the
case; or (b) there are two or more possible solutions/approaches that are available
from which a choice must be made; or ( c) the text, as phrased, is not susceptible to
any solutions.
The logical interpretation shall be applied when the result of
grammatical interpretation falls within one of the 3 situations above. For example, in
a case where the text unequivocally governs the case, but if the result of grammatical
interpretation leads to a manifest absurdity, the court may avoid to interpret such
statue by grammatical interpretation. In a case where there are two or more possible
solutions, the court may interpret by analogy of the problem statement to the relevant
prov1s10n.
3. Historical interpretation - tliis interpretation seeks to find the
meaning of the statue by searching into the legislative history of the statue, which is
often referred to by the 'travaux preparatories'. This interpretation appears to raise
the issue of the degree of 'weight' to be placed on governmental or administrative
views on the meaning of statues. Especially, when the government answers to written
questions addressed to him by members of Parliament, the minister concerned may
indicate how the administration interprets a statue and proposes to enforce it but such
answers are not binding on the courts30 . The historical interpretation is used usually
to interpret treaty or international agreement.
30
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4. Teleological interpretation -

this interpretation is called the

'extensive' or 'progressive' interpretation, since historical interpretation is most
effective when it is used to interpret new statues in order to find legislative intention.
Unfortunately, as the time goes by and the social rapidly changes, the real legislative
intention to enact such statue may not cover the latest situation. Teleological
interpretation seeks to interpret the statue by extending the words given by the
legislator to cover the existing statue, in the sense that the statue may widely enact
for the courts to use their opinions by considering the current social situation and
justice. 31

3.2 Deduction under Australian Taxation Law
3.2.1 Interpretation of Australian Taxation
Australian has an interpretation act. It generali?es the concept of
interpretation which every act, including taxation law, shall follow. This act lays
down the concept of interpretation the provision by concerning the .purpose of the
Act. This concept is showed in section 15AA oflnterpretation Act 1901, it mentions
that "In the interpretation of a provision of an Act, a construction that would promote
the purpose or obj ect underlying the Act (whether that purpose or obj ect is expressly
stated in the Act or not) shall be preferred to a construction that would not promote
that purpose or object."

32

In order to find the purpose or obj ect underlying the Act, the extrinsic
material may be used in the interpretation. It was mentioned in section 15AB which
contains 3 subsections. Subsection 1 provides that in the interpretation of a provision
of an Act, if any material which is not forming part of the Act is capable of assisting
in the ascertainment of the meaning of the provision, consideration may be given to
that material, in order to (a) confirm that the meaning of the provision is the ordinary
meaning conveyed by the text of the provision that takes into account of its purpose
or objective underlying the Act or (b) to determine the meaning of the provision
when the provision is ambiguous or the ordinary meaning conveyed by the text of the
31
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provision taking into account of the purpose or objective underlying the Act leads to
unreasonable result
Subsection 2 provides the material that may be used to interpret a
provision. For example, (a) all matters which is not forming part of the Act that are
set out in the document containing the text of the Act as printed by the Government
Printer or (b) any relevant report of a Royal Commission
Subsection 3 mentions that "In determining whether consideration
should be given to any material in accordance with subsection (1), or in considering
the weight to be given to any such material, regard shall be had, in addition to any
other relevant matters, to (a) the desirability of persons being able to rely on the
ordinary meaning conveyed by the text of the provision taking into account the
purpose or object underlying the Act and (b) the need to avoid prolonging legal or
other proceedings without compensating advantage."

33

According to these sections, the taxation law shall be interpreted by
considering the purpose or object underlying of the provision. See Appendix A

3.2.2 General Deduction
Ari Australian company pays income tax on net profit. N et profit can be

calculated by deducting the expenses from the assessable income.
There are 2 deductions under Australian taxation law, general deduction
and specific deductions. The general deduction is contained ·n section 8-1 IT AA97. 34
The general deduction has 2 limbs which a e posit' ve limb and negative limb. The
positive limb is the deductible loss or outgoing, under section 8-1(1 )(a) which states that.
"You can deduct from your assessable income any loss or outgoing to
the extent that:
(a) it is incurred in gaining or producing your assessable income; or
(b) it is necessarily incurred in carrying on a business for the purpose of
gaining or producing your assessable income"
For the negative limb, it is under section 8-1(2). It contains the nondeductible loss or outgoing, which states that:
33

Interpretation Act 1910, section 15AB.

34

IT AA stands for Income Tax Assessment Act 1997.

37
"However, you cannot deduct a loss or outgoing under this section to
the extent that:
(a) it is a loss or outgoing of capital, or of a capital nature; or
(b) it is a loss or outgoing of a private or domestic nature; or
( c) it is incurred in relation of gaining or producing your exempt
income or your non-assessable non-exempt income; or
(d) a provision of this Act prevents you from deducting it."

Under Australian income tax, a loss arises when the value of something
is less than usual, while the outgoing is transferring of the taxpayer 's wealth, for
example, payment, and almost every form of payout.

1. Positive limb
In order to see whether or not this loss or outgoing of the company
can be deductible, such loss or outgoing must be under scope of the section 8-1 (1 ),
otherwise it cannot be deductible in the first place, but if it is under scope of the
positive limb then the consideration continues whether or not it is included under the
negative limb. If it is not included in the negative limb, then such loss or outgoing
can be deducted as the loss or outgoing.
The section 8-l(a) is applied for all taxpayers while section 8-l(b) is
applied only for the taxpayers who operates a business. Even though there are some
cases when the amount of loss or outgoing can be deductible under the scope of (b)
as the loss or outgoing which is necessarily incurred in carrying on a business for the
purpose of gaining or producing your assessable income, but not within the scope of
(a). For example, if this case happened to a taxpayer, who does not operate any
business and is robbed while takes money to the bank, such loss would not allow to
be a deduction because the loss is not in the scope of 8-l(a) which incurs in gaining
or producing your assessable income, and it is not in the scope of 8-1 (b) either
because 8-l(b) is applied only for the taxpayer who operates a business.
In order to decide which loss or outgoing is the loss or outgoing
incurs from the production of assessable income or the operating of a business for the
purpose of producing assessable income under section 8-1 (1 )( a),(b ). There are 2
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guidelines which are used to consider whether or not the loss or outgoing can be
deductible.
Firstly, the loss or outgoing shall be incidental and relevant to the
taxpayer's income producing/business operations. Secondly, the loss or outgoing
shall have the essential character of an income producing/business expense.

2. Negative limb
For the section 8-1(2), negative limb, there are 4 conditions which
the loss or outgoing shall not be deductible.
(a) It is a loss or outgoing of capital, or of a capital nature.
Normally, amount of such loss or outgoing is not allowed because the government
does not want to create loophole. If the loss or outgoing of capital or a capital nature
are deductible then all taxpayer would transform their income to be capital loss
which they could deduct that amount of loss.
(b) The loss or outgoing of a private or domestic nature shall not be
deductible. Sometimes the expenditure can be both in positive limb which includes
earning the income, and in negative limb which includes private or domestic loss.
(c) The loss or outgoing is incurred in relation to gaining or
producing "exempt income" or "non-assessable not-exempt income". As the court
mentioned that "to except losses and outgoings to the extent to which they are
incurred in relation to the gaining or production of exempt income seems to except
something from the primary description which would not fall within it"
(d) The lo ss or outgoing are non deductible. There are 35 expenses
which are not allowed to a deduction, for example, bribes made to public officials
and penalties.

3.2.3 Fine and Criminal fine 35 under Australian Taxation Law
Under Australian taxation law, a taxpayer does not allow to deduct fines
and penalties which occur under Australian law or foreign law. Section 26-5 ITAA97
provided that the taxpayer is not entitled to deduct (a) an amount payable, by the way
of penalty, under an Australian law or foreign law or (b) an amount ordered by the
35
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court to be paid on the conviction of an entity for an offense against an Australian
law or foreign law.
The concept of this non-deductible is that fines and penalties are
occurred as the punishment. Therefore giving benefit to taxpayer, who breached law,
shall not and should not happen. Otherwise the law could not be enforced effectively.
In the case Madad Pty Ltd v Commissioner of Taxation

36

: The issue

was whether a penalty imposed on the taxpayer shall be deductible or not. This case
the appellant, Madad Pty Ltd, had commenced to manufacture a certain type of
mattress under license and it sold them to retailers. In the year 1976, the price
developed, and some retailers reduced their mark-up for 10%. But the managing
director of the appellant believed that the margin rate was too low. He persuaded the
retailers to increase their mark-up and also their price. His action was against the
law, Trade Practices Act 1974. He was caught by the Trade Practices Commission.
Three of the charges were admitted. Penalties impo sed of AUS$ 7,000 on each
charge for attempting to induce a retailer not to sell the mattresses at the price less
than specified by him. The appellant claimed amount of penalties as deductible
expense. The court made decision not to allow such penalties to be deductible.
This section covers fine and penalties occurred under Australian law
and foreign law. In reality, section 26-5 ITAA97 can only be applied for the fines
and penalties occurred in the criminal cases because there is another section which
discuss the tax related exl?ense which shall be deductible. Section 25-5(1) carries 5
expenditures related to the tax and they cove almpst all of the expenditure that could
be incurred in the way of operation business.
Section 25-5(1) mentioned about tax-related expense as follow :
Section 25-5(1) ITAA 97 "grants a taxpayer a deduction for expenditure
incurred to the extent that it is for:
(a) managing the taxpayer's "tax affairs"
(b) complying with an obligation imposed by a Commonwealth law,
insofar as that obligation relates to the tax affairs of any entity:
36

Madad Pty Limited v the Commisioner of Taxation [1984] FCA 287;

(1984) 4 FCR 420; 84 Ate 4739 I 55 ALR 379, at http://www. austlii.edu.au/au/
cases/cth/FCA/1 984/287.html, (last visited 30 September 2010).

40
( c) the general interest charge on unpaid tax and penalty and
underpayments of tax:
(d) a penalty payable under A New T ax System Act 1999 Subdiv 162-D
because varied GST 37 installments are too low: or
( e) obtaining a valuation from the Commissioner in relation to a gift of
property or a change in the market value of land which becomes subject to a
conservation covenant.
In the absence of s 25-5, tax-related expense would generally be
deductible under s 8-1 if related to carrying on a business, but individuals would
generally be denied a deduction as the expenditure would be private.
Payments to a "fighting fund" for the purpose of funding litigation,
negotiation a settlement or otherwise managing an income tax dispute arising from
an investment or scheme may be deductible (Taxation Determination TD 200211 )"
According to this section, tax related expenses, fines , penalties, or even
interests, are basically deductible, if they fall within the scope of this section. Even
though they fall outside, they would be deductible if they are related to carrying on a
business.
H owever there are some tax-related expenditures which are not within
scope of section 25-5 ITAA97. The tax-related expenses specified under section 25-5
(2) are non- deductible
Tax-related expenditure that is not deductible
"A deduction is not available under section 25-5 for the following types
of tax-related expenditure (section 25-5 (2)):
( 1) for income tax
(2) for amounts withheld or payable under the PAYG

38

system

(3) for expenditure in borrowing money to pay amounts covered by (1)
or (2)
( 4) for expenditure on a matter relating to the commission of an offence
against an Australian or foreign law, or
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(5) for a fee or comm1ss10n for advice about the operation of a
Commonwealth law relating to taxation, unless that advice is provided by a
recognized tax adviser. A recognized tax adviser, as defined in s995-l(l) ITAA97, is
a registered tax agent (that is, an entity which is register as a tax agent under Pt VIIA
(Registration of tax agents) of the ITAA36) or a legal practitioner."
As ob viously seen, without the existence of section 25-5(2) ITAA97, all
of the expenditures provided in the section could fall in the subject of deductible
expenditures, provided under section 25-5(1) ITAA97. Legislation of this section
was to make sure that the disallowing of some deductions on the expenditures is
listed in section 25-5(1) IT AA97.

I

3.2.4 Surcharge under Australian Taxation Law39
Australia is one country that allows a deduction for surcharge and
penalty. Section 25-5 (1) (c) ITAA97 provides that "the general interest charge on
unpaid tax and -penalty and underpayments of tax". The general interest charge is
created to "rationalize, simplify and align late payment penalties with market interest
rates and should assist taxpayers to better manage their liabilities to the Commissioner
under various laws"
The general interest charge applies follow condition:
(1)

late payment of income tax and deduction under the PAYG

(2)

failure by a government entity to withhold tax from the certain of

(3)

an underpayment of tax stated in amendment of an assessment

system

payments

under section 170 AA ITAA36
(4)

failure to remit certain amounts by electronic funds transfer

(5)

franking deficits deferral and additional tax

So if the company paid an amount of interest which is considered as
general interest charge or surcharge. The company could claim a deduction for that
surcharge.
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The general interest charge is not only surcharge that granted a
deduction. The interest incurs from shortfall also can be deductible. The shortfall
interest charge occurs when the taxpayer filed incorrect the tax return. The taxpayer
would be charged for the particular day plus 3% under section 280-105(1), (2).
However, such interest can be deductible according to A TO Interpretative Decision
ID 2004/831. See appendix B for further details.
The Australian taxation law is very compromising in the sense that it
gives a deduction on surcharge except the criminal fines and penalties incurred under
section 26-5 ITAA97and 26-5 (2) ITAA97. Section 26-5 ITAA97 discusses about
the criminal cases, while section 25-5 (2) IT AA97 relates to tax-related expenditure
which are not deductible. Besides the above exception, the surcharge and penalty can
be deductible by the company.

3.3 Deduction under American Taxation Law
In the US, the concept of deduction under Internal Revenue Code is that a
taxpayer allows to deduct any ordinary and necessary expenses which incurred in
taxable year in order to carry on any business.
The term "ordinary" is very difficult to give the interpretation. There are
different meanings given by the court to give a guideline.
There are 2 meanings for the term "Ordinary". The first meaning is that the
normal type of expense in the busjpess which the taxpayer is operating. In the case
Deputy V Du Pount, the court mentioned that " an ordinary expense is one that is
normal, usual or customary; a transaction that gives rise to it must be of common or
regular occurrence in the type of business involved."40 The second meaning is
normally applied in many cases. The meaning is that the expenditure which is made
by a taxpayer does not transform to useful life asset. The exp enditure shall be made
and used up only for making income. This meaning comes from the case by the
Supreme Court in Commissioner v. Tellier, the court said that "The principal
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function of the term "ordinary" in section 162 (a) IRC

41

is to clarify the distinction,

often difficult, between those expenses that are currently deductible and those that
are in the nature of capital expenditures, which, if deductible at all, must be
amortized over the useful life of the asset. "

42

There is an opinion that the term "ordinary" does not cover only the habitual
or normal expenditure but also covers some expenditure which rarely occurs as well.
For example, if the taxpayer pays for the lawsuit which affects the stability of the
business or the company, such expenses shall be deductible even if it does not
usually occur, but it is ordinary expense because the expenses for such purpose are
suitable means of defense.
For the word "necessary" the interpretation is not as complicated as
'ordinary'. The meaning of the necessary is expenditure which is incurred to be
appropriate and helpful in order to develop the business. In the case Palo Alto Town
& Country Village, Inc. v. Commissioner, The Tax Court allowed the taxpayer to

deduct the expense of maintaining the plane on a standby basis. l;'he Court suggested
that since the customer had very the limited of time to come and shopping at Palo
Alto, the taxpayer, so the plane was useful for the customers to vi-sit Palo Alto and to
return home or their place of business in a short period of time. As a result, the
expense which pays by the taxpayer to the Commander, the airplane owner, for
maintaining commander's plane on a stand by basis was necessary, appropriate and
helpful, to the business of the taxpayer.
Before section 162 IRC was enacted, tlre court applied the principle of public
policy to be an outline for making a decision whether the expenses could be
deductible or not.

3.3.1 Principle of Public Policy
Public policy can be generally defined as the course of action (or
inaction) taken by the state with regard to a particular issue. Other scholars define it
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as a system of "courses of action, regulatory measures, laws, and funding priorities
concerning a given topic promulgated by a governmental entity or its representatives."
Public policy is commonly embodied "in constitutions, legislative acts, and judicial
decisions."43
In the sense of law public policy concerns the body of principles that
underpin the operation of legal systems in each state. This addresses the social, moral
and economic values that tie a society together: values that vary in different cultures
and changes over time. Law regulates behavior either to reinforce existing social
expectations or to encourage constructive change, and laws are most likely to be
effective when they are consistent with the most generally accepted societal norms
and reflect the collective morality of the society. 44
The court shall apply the concept of public policy when a public interest is
affected. The court needs to concern more about the public. The court shall prefer an
interpretation which favors the public. The court may reject a 'narrow interpretation
which will discourage the public policy.
The famous case is the Tank Truck Rentals and Hoover Motor Express case.
Tank Truck Company was a petitioner in this case. It operated a rental business,
owned the tank trucks for transportation of bulk liquids throughout Pennsylvania and
surrounding states. In 1951, the maximum weight limits for motor vehicles were
imposed. The ma:icimum weight limits in Pennsylvania was 45,000 pounds while
other states allowed approximating 60,000 pounds. This regulation had a big effect to
the business of the petitioner because it was very hard to make profit and also
followed the law.
Normally, the industry rate structure was loaded on capacity of the trucks.
The petitioner' s trucks contained 4500-5000 gallon tanks then only loading little
weighted liquid would reach the limits of Pennsylvania. In order to operating
business and earning profit, the petitioner chose to break the law by overweighting.
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During the tax year 1951, the petitioner paid a total of $41,060.84 in fines
and costs for 718 willful and 28 innocent violations. Such amount of payment was
not allowed to deduction by the Commissioner.
Many principles and cases were considered by Commissioner. The principle
of the income tax which taxes on earning and profits less expenses and losses, 45 the
concept of deduction which is the rule of deductibility under section 162(a) is limited
to expenses that are both ordinary and necessary to carrying on the taxpayer's
business. 46 A finding of "necessity" can not be made if allowance of the deduction
would frustrate state policies. 47 The significant reference was "Where a taxpayer has
violated a federal or a state stature and incurred a fine or penalty he has not been
permitted a tax deduction fo its payment". 48
While the court was concerned about the state policy which enacted to protect
the highways from damage and to ensure that people using the highways would be
safe. The petitioner was fine from breached these law. Such sentenced payment shall
not be allowed to get deduction. The court stated that "In allowing deductions for
income taxi purposes, intended to encourage a business enterprise to violate the
declared policy of a State. To allow the deduction sought here would be encourage
continued violations of state law by increasing the odds in favor of noncompliance.
49

This could only tend to destroy the effectiveness of the State's maximum weight laws."
The court disallowed amount of fined payment of the petitioner to be a deduction.

Later some specialists comments that the court decision is correct but the
supported reason is not. Tqey do not agree vyith the reason giving by the court which
was to allow deduction for fines which paid for violating the maximum-weight law
would encourage the trucking company to continue violations of state law. This
could tend to destroy the effectiveness of the State's laws. They suggested that if the
court allowed such fines to be deduction not only the effectiveness of the State's
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laws would be destroyed but also the income tax system. Since the business always
try to seek making more profit, and if the violation of the law could make more
profit, they would choose illegal way to operate the business, especially when it can
produce greater net profit (after penalties) rather than following the law. Hence, the
denial of fines to be a deduction makes the legal alternative more profitable.
However, later in the lower court, the court allowed the gambling enterprise
to deduct rental and wages payments which violated state law. In another case, the
court allowed the payments made by opticians to eye doctors for referring patients to
them. Actually the contracts were invalid or enforceable under the local law a matter
of public policy but the Court indicated that the opticians did not violate the state policy.
Uncertainty of applying the public policy was an issue by that time. Since the
public policy was an abstract, to apply it to the case must be considered case by case.
To eliminate the uncertain of public policy, legislative restated by the regulation
section 162 which made it to be more concrete.
In 1969, Section 162 IRC was enacted, it provides the concept of deductibles
and non deductible expenses.
There are some particular areas for deductible expenses which have been
stating under section 162 IRC (1) the salaries or compensation to the employee (2)
traveling expense while away from home in the pursuit of business (3) rentals paid
for the use of property.
Even if the expenditure qualifies to be deductible expense but it might be not
allowed, if such expenditure is subjected under the statutory, administrative
prohibition, or judicial.
After realizing the deductible expenses, section 162 IRC not mention only the
deductible expenses but also the non-deductible. There are many statutory
prohibitions, for example; (c) illegal bribes, kickbacks, and other payments, (g)
treble damage payments under the antitrust laws, (f) Fines and penalties
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3.3.2 Interpretation on Fines and Criminal Fine 50

Fines and penalties are one of the non-deductible expenses which stated
under section 162(f) IRC as follow : "No deduction shall be allowed under subsection
(a) for any fine or similar penalty paid to a government for the violation of any law."
There was a dispute over this section. What was the meaning of "any fine or similar
penalty"? The Senate Finance Committee Report recommended that "the committee
amendments provide that no deduction is to be allowed for any fine or similar
penalty paid to a government for the violation of any law. This provision is to apply
to any case in which the taxpayer is required to pay a fine because he is convicted of
a crime (felony or misdemeanor) in a foll criminal proceeding in an appropriate
court. This represents a codification of the general court position in this respect." 51
The court had applied the fines and penalties concept to the civil cases
as well. In the case of Colt Indus., Inc. v. United States, 880 F. 2d 1311, 1313
(Fed.Cir.1 989), Colt Industry was the crucible manufacture of basic and fabricated
steel products in Midland, Pennsylvania, and was subjected to several environmental
protection laws and regulations including the federal Clean Air Act, the federal
Clean Water Act, The Pennsylvania State Implementation Plan, and the rules and
regulations of the Pennsylvania Department of Environmental Resources.
The Colt Industry's violations of Pennsylvania Implementation Plan and
Environmental Resources regulations were discovered by the inspector of the
Environmental Protection Agency (EPA) in beginning of 1974. In 1976, EPA issued
notices for violation of the Clean Air Act to the Col Industry. In 1977, EPA found
out that the violations in 1976 were continuing.
The Colt Industry was charged $25 ,000 per day for violation of the Clean Air
Act and $10,000 per day for violated the Clean Water Act. The Colt went to
negotiate and paid $1.6 million to the Pennsylvania Clean Air and Clean Water as
penalties.

50

"Criminal fine" under Thai taxation law is "Penalties" under American

Taxation Law.
51

The senate report, at http://web2.westlaw.com/result/docwnenttext.aspx?rs,

(last visited 5 October 2010).

48
Inl979, Colt claimed an ordinary business expense deduction for the $1.6
million in the tax return. The Internal Revenue Service disallowed the deduction on
the fines or similar penalties under section 162(f) IRC.
Colt argued that the penalties it paid were not under section 162(f) IRC only
bars deduction of those civil penalties that serve a punitive or criminal purpose.
However, the court suggested that "neither the statute nor the regulations prescribe a
purpose inquiry. It is therefore beyond our mandate to embark on one to make our
own assessment of the deductibility of a particular penalty. The role of the judiciary
in cases of this sort begins and ends with assuring that the Commissioner's
regulations fall within his authority to implement the congressional mandate in some
reasonable manner." 52
Colt also mentioned that the amount of money it paid as penalties to EPA
were compensatory but not in the scope of section l 62(f), IRC because section l 62(f)
IRC contains the only compensatory damages under section 4A of the Clayton Act.
But the court indicated that EPA was not authorized under either the Clean Air or
Clean Water. acts to seek compensatory damages. Hence. the penalties paid to EPA
could not be c-laimed as compensatory. The court decided that the civil penalties in
this case fell within the scope of section 162 (f) IRC and could not be deductible.
In 1971, the IRS issued regulations which described "fine or similar penalty"
to include civil pei;ialties. However, the Senate Finance Committee had a concern to
the proposed regulations so they clarified the meaning of a "fine or similar penalty"
that "The provision was intended to apply, for example, to penalties provided for
under the Internal Revenue Code in the form of ... assessable penalties (subchapter B
of chapter 68) as well as to additions to tax under the internal revenue laws
(subchapter A of chapter 68) in these cases where the government has the fraud
burden of proof. It was also intended that this rule should apply to similar type
payments under the laws of a state or other jurisdiction.
On the other hand, it was not intended that deductions be denied in the case
of sanctions imposed to encourage prompt compliance with requirements of law.
52
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Thus, many jurisdictions impose 'penalties' to encourage prompt compliance with
filing or other requirements which are really more in the nature of late filing charges
or interest charges than they are fines .... [I]n this area, the committee did not intend
to liberalize the law in the case of fines and penalties."

53

Even the Senate illustrated the scope of section 162(f) IRC that it excludes
penalties from late filing charges in civil case but when such penalties occur, they are
not deductible anyway.
In J. May v Commissioner, Frances J. May, petitioner, resided in Oklahoma
City. Petitioner filed her individual Federal income tax return for year 1972 to the
Internal Revenue Service Center at Austi111
In 1972, the petitioner filed delinquent Federal income tax returns for the
years 1966-1970.
(2)

54

he petitioner was assessed by respondent under section 6651(a)

at the total amount of $881.34 and paid them all.
On her 1972 tax return, the petitioner claimed an itemized interest expense

deduction of $2,295.36 for 'I.RS. Penalty & Interest.' Included in this deduction was
the $881.34 paid as additions to the tax under section 665l(a) (2)
Respondent did not allow this deduction because amount of $881.34 was non
deductible, then the petitioner could not include such amount. Otherwise an amount
of $1,414.02 which is the interest expense shall be deductible
The petitioner argued that the amount of payment which was under section
6651 (a) (2), should be considereq as interest. The petitioner also cited the legislative
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Addition to the tax. "--In case of failure to pay the amount shown as tax on

any return specified in paragraph (1) on or before the date prescribed for payment of
such tax (determined with regard to any extension of time for payment), unless it is
shown that such failure is due to reasonable cause and not due to willful neglect,
there shall be added to the amount shown as tax on such return 0.5 percent of the
amount of such tax if the failure is for not more than 1 month, with an additional 0.5
percent for each additional month or fraction thereof during which such failure
continues, not exceeding 25 percent in the aggregate".
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history on the scope of section 162 (f) mentioned by the Senate Finance Committee
to support her argument.
The court suggested that "The amount imposed by section 6651 ( a)(2) is
clearly labeled as an addition to the tax and serves as a penalty for failure to pay the
proper amount of tax. Sec. 665l(b). The penalty, unlike interest, can be avoided upon
a showing that the failure to pay was due to reasonable cause and not willful neglect.
As such we believe the amount paid under section 6651 (a) (2) does not represent
interest paid on an indebtedness which is deductible under section 163(a), but rather
represents an amount paid for allowing the indebtedness to accrue. The penalty
imposed by section 665l(a)(2) does not serve the same function as that served by the
imposition of interest and we do not believe that it should be considered as
interest. " 55
The court also considered the issue, scope of section l 62(f) IRC, which raised
by petitioner. The court indicating that "Section 162(f) prohibits the deduction under
section 162(a) of any penalty paid to a government for the violation of any law, and
the regulations specifically include in the definition of a fine or penalty an addition to
the tax impo sed by chapter 68 of the Internal Revenue Code which includes section
665l(a)(2). Sec . . 162-21(a) and (b), Income Tax Regs
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Code of Federal Regulation, section 1.162-21 is the fines and penalties

under itemized deduction for individual and corporations which states as follow:
(a) In general. No deduction shall be allowed under section 162(a) for any
fine or similar penalty paid to-(1) The government of the United States, a State, a territory or possession of
the United States, the District of Columbia, or the Commonwealth of Puerto Rico;
(2) The government of a foreign country; or
(3) A political subdivision of, or corporation or other entity serving as an
agency or instrumentality of, any of the above.
(b) Definition. (1) For purposes of this section a fine or similar penalty
includes an amount--
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The court also took into account the public policy by mentioning that "The
additions to tax here involved are sanctions which were intended to encourage
diligence by taxpayers in the filing of returns. Hence, to allow an income tax
deduction for the amount paid in respect to the same would tend to frustrate the
policy of the statute under which such sanctions were imposed." 57
Moreover the court applied the concept of general deduction to this case,
suggested that the expenditure occurred by the late payment of tax shall not be
considered as ordinary and necessary expenses, as the court adopts the concept in the
famous case Tank Truck Rentals v Commissioner, to disallow the claim deduction as
an ordinary and necessary business expe se of the petitioner
This case contains a lot of concepts under the deductibility of fin es and
penalties which another judges could be adopted to their cases. In the case of
B.Keenan, the court disallowed a deduction oflate filing penalties by applying J.May
case. The fact as follows:
In the case B. Keenan v Commissioner, Robert B. Keenan was a petitioner,
resided in Camarillo, California. On December 27, 1982, the petitioner entered into a
lease agreement for an Energy Minder System III which was under the OEC
investment. The OEC transactions involved the lease by a petitioner of an energy
management device from OEC Leasing, followed by its installation by a service
company in the facility of an end user. Any energy savings would be split by the end
(i) Paid pursuant to conviction or a plea of guilty or nolo contendere for a
crime (felony or misdemeanor) in a crimi al proceeding;
(ii) Paid as a civil penalty imposed by Federal, State, or local law, including
additions to tax and additional amounts and assessable penalties imposed by chapter
68 of the Internal Revenue Code of 1954;
(iii) Paid in settlement of the taxpayer's actual or potential liability for a fine
or penalty (civil or criminal); or
(iv) Forfeited as collateral posted in connection with a proceeding which
could result in imposition of such a fine or penalty.
57
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user, the taxpayer, the service company, and OEC. The petitioner had $10,547 for
state income tax withheld in 1982 and also paid $755.27 as late filing penalties to the
California Franchise Tax Board. Also in 1982, the petitioner paid $48 to the
Department of Motor Vehicles, $26 of which was a tax. The petitioner claimed
deduction on penalties on his income tax return for state and local taxes
In trial, the petitioner argued that based on the Internal Revenue Code and,
supposedly, California law, late filing penalties are assessed and collected in the
same manner as taxes, that they are taxes. But the court state that "even if we could
accept this premise (compare section 6662(b)), petitioner has not referenced any
California law to show the manner

~n

which penalties are collected and assessed in

California. In addition, we do not agree that t e manner of assessment and collection
is relevant to whether something is or is not a tax. In two previous cases, we have
held that certain state late filing penalties are not taxes .. Boyle v. Commissioner,
T.C. Memo. 1975-307; Powell v. Commissioner, T.C. Memo. 1967-3 2. Finally, in an
analogous context, the regulations expressly state that ' A penalty, fine, interest, or
similar obligation is not a tax . ' Sec. 1.901-2(a)(2)(i), Income Tax Regs. Cf. section
162(f) an

May v. Commissioner 65 T. C. 1114 (1976) (section 6651 late filing

addition not deductible as interest or ordinary and necessary business expense).
Therefore, these amounts are not deductible under section 164."
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In addition, section 164 IRC discusses the taxes which shall be allowed for
deduction. There are 7 blankets, (a)-(g), under this section. For example under
section 164 (a) General rule states as follow: "Except as otherwise provided in this
section, the following taxes shall be allowed as a deduction for the taxable year
within which paid or accrued:
(1) State and local, and foreign, real property taxes.
(2) State and local personal property taxes.
(3) State and local, and foreign, income, war profits, and excess profits taxes.
(4) The GST tax imposed on income distributions.
58
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(5) The environmental tax imposed by section 59A.
(6) Qualified motor vehicle taxes."

In the case between L.L. Powell v Commissioner of internal revenue, the
petitioner, Lulu Lung Powell, made a deduction on the amount of $19,393.09 for
State and local taxes paid in 1960. Total amount of $17,610.07 were taxes on real
property owned jointly by the petitioner and others five people, petitioner' s brothers
and sisters, and $689.53 were penalties. The respondent did not allow the amount of
penalty to be a deduction.
Moreover the respondent doubted at the characteristic of the co-owner,
whether it is the partnership or not because the co-owners reported rental income
received from the properties on a Federal partnership in the name of the Estate of
Dora Lung. The respondent claimed that the Estate of Dora Lung is a partnership
while the petitioner argued that co-ownership of property did not create a partnership
since they lacked of intention to do so either expressed or implied.
The questions were if the co-ownership between the petitioner and her
brothers and sisters was not a partnership. Would she be able to deduct the amount of
penalties payment? The court made decision that the characteristic of the coownership was not a partnership because the court was not able to find an intention
on the part of the co-owners to be partners.
Nonetheless the penalties paid by the petitioner, the court applied section 164
which provided a deduction for taxes. Since the penalties were incurred for the late
payment of the property taxes and were no part of the tax, they shall not be
deductible.
Also the penalty and interest on New York franchise tax held not deductible
as tax, interest or expense. As in the case between Kossar & Co,. Inc, v.
Commissioner of Internal Revenue. In this case, the Kossar & Co,. Inc, the petitioner
was a New York corporation, and Max Kossar was one of the shareholders who
operates in business of selling live poultry on commission. The commission was 4
percent of the gross sales . The live poultry would be purchased and assembled in the
West and shipped by carload to the petitioner in New York City. The consignee
named on the bill of lading was either the petitioner or the shipper. After the live
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poultry was delivered to the petitioner, they would be sold as soon as possible. After
deduction of commission, charges and advances, the remittance would be sent to the
shipper. This was the way of operating the business of the petitioner. During March
1921 , the petitioner paid $767.74 New York State franchis e tax
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for the year of

1920. At the same time the petitioner paid $ 45 .77 for penalty and interest from its
surplus account. This amount of the penalty payment could not be used as deductible
expense. The court gave the suggestion that the "amount of $45 .77 as penalty and
interest is not a tax and is not deductible. Petitioner does not claim the deduction as
ordinary and necessary expense, nor has any evidence been offered to establish it.
However doubtful may be the deductibility of a penalty when all the circumstances
are in evidence, it can not be said that the mere payment is per se an ordinary and
necessary expense of carrying on a trade or business." 60 In this case the court applied
section 164 to be considered whether the penalties could be deductible or not.

3.3.3 Surcharge under American Taxation Law
Interests are mentioned in section 163 IRC. It contains 8 blankets which
mentioned ab out the interest. For example (a) mentions that "there shall be allowed
as deductio all interest paid or accrued within the taxable year on indebtedness. See
appendix C for more detail.
However, in this section, there are some conditions for disallowance of
deduction for example (h) perso a) interest shall not be deductible, (f) denial of
deduction for interest on certain ob)igations ,not in registered form.
According to American taxation law, section 162 (f), fines and penalties
apply for fines or penalties occurs from both criminal cases and civil cases. It is very
clear that the penalties occurred from late payment of tax are subjected to 162 (f).
59
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Sometimes the court applies section 164 to disallow the penalties
occurred in late filing payment, by giving suggestion that such penalties are not in
the meaning of taxes which shall be deductible.
In brief, the interpretation of section 162 (f) fines and penalties, by the

time of enacting this section, the Senate Finance Committee did not intent to
disallow fine or penalty occurred from late filing but the court has interpreted this
section broadly to cover fine and penalty from late filing. Under American taxation
law the amount of penalty paid in criminal cases are not deductible. As well as the
penalty occurs in the late payment of taxes but the interest occurs under the late
filing of tax is deductible.

\

I

3.4 Canadian Deduction on fine and Penalty

~

Unde Canadian law, penalties and interest under The Income Tax Act are
not deductible, section 18 (1) (t), as well as penalties under the criminal code.
In Von Glehn and Pooler case, Von Glehn and Pooler were merchants. They
were sued for penalties on trebling the value of the goods under the Custom
Consolidation

ct, 1876. They paid a penalty of CAD$3001 on agreement with the

Commissioners of Inland Revenue, the record was withdrawn. They incurred legal
costs for CAD$10741. They claimed deduction for such amount by arguing that
penalties occurred for the purposes of excess profits duty. The court indicated that
the expenditure incurred for the purposes of excess profits duty which could be
deductible, the loss must be something within commercial contemplation and in the
nature of a commercial loss, but amount paid by Glehn and Pooler was not a loss in
the sense of the trade or business. The deduction was, thus, disallowed.
The Canadian court allowed the penalty which was incurred without intention
of taxpayer. Case Day and Ross, the taxpayer company was operating a trucking
business. The taxpayer claimed deductions for fines paid for violation of provincial
statutes, over weights and other minor traffic offenses. The Minister disallowed the
fines as they were not incurred in order to earn income. The taxpayer appealed to the
court. The court allowed the deduction for overweight fine .
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The court suggested that "In the absence of constant control by the plaintiff
over the exact cargo weight carried in its trailers, and the uncontradicted evidence
would suggest that such a tight control would be impractical if not impossible in a
very highly competitive road transport industry, then unintentional violations of
weight restrictions would seem to be inevitable. Plaintiffs method of bookkeeping,
with fines paid entered as expense and fines recovered from customers booked as
revenue, would also indicate that the payment of fines was very much a current item
in the operation of plaintiffs business. The ready availability of advance overweight
permits at the request of a shipper would also tend to show that weight restrictions
can be easily overcome and that violations thereof are obviously not outrageous
transgressions of public policy." 61
In the Canadian taxation law, the court disallows deduction on penalty under
Income Tax Act and criminal code. Nevertheless if the taxpayer pays amount of
money for violation the law without intention, he can claim a deduction.

In summary, fines and penalties occurs from violating the criminal are not
allowed to file for deduction in Australia, America, and Canada. However, Canada is
a special country where the criminal fine is allowed to be deductible if lack of
intention can be proven. It has been enacting a section in the "fines and penalties"
form follo wed the concept of the expenditure against public policy. But for the
penalties and interest occurred in the civil cases and tax fields, Australian law grants
a deduction for such penalties and interest, whi1e the U.S. law does not allow a
penalty fro m tax field to be deductible but for the interest can be deductible.
For interest incurred in civil case, related in tax field, Australia and American
grant a deduction for interest.
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Chapter 4
Analysis of the Problems

Since the interpretation of Taxation law is different between countries
following the civil law system and how countries apply the common law system. In
common law countries, the courts tend to concern the facts in order to make a
decision which means that the courts have more freedom to decide the case. While in
civil law countries, the courts pay attention to the word of the statues or codes then
the decisions of the courts in civil law countries are stricter comparing to common
law countries.
Later, the civil countries have revolutionized the way to interpret taxation
law. For example: In France, the Conseil d'Etat, which deals with majority of the
personal and corporate income tax and VAT, tends to have more flexible attitude
toward the interpretation of taxation laws. The French courts adopt the theory of
abuse oflaw in civil law to the taxation case.62
In Germany, in 1919, the general tax law was enacted, it provided that the

taxation law should be interpreted according to economic interpretation, in order to
eliminate the limiting interpretation of taxation law. The economic interpretation
became a tool to eliminate the loopholes by spiritual interpretation. 63
Even France and Germany, which are leading countries that adopt civil law
system, try to adapt the concept of spiritual interpretation to taxation law, Thailand
as a one of the civil law coun ry should interpret taxation law by spiritual
interpretation as well. There was a Supreme Court decision no. 6220/2549, the courts
interpreted taxation by using the spiritual interpretation.
In accordance with the decision of board of taxation no.10/2528, the scope of
section 65 ter (6) covers only fine and/or surcharge and criminal fine which stated
under the Revenue Code. Then the amount of money paid as fine and/or surcharge
and criminal fine under the laws which are out of the area and the scope of
62
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consideration of the Revenue Code can be used as deductible expenses. This chapter
begins by analyzing the problem of interpretation and followed by the alternative
solutions.

4.1 Interpretation on section 65 ter (6) of Decision of the Board of
Taxation no.10/2528.

According to the interpretations of taxation law given by Professors Thanin
Kraivichieng, Vicha Mahakum and Chaisit Trachutam are different, since Professors
Thanin Kraivichieng and Vicha Mahakum lay down principle of interpretation of
taxation law, it shall be strict interpretation only. They indicate that it affects the
livelihood and the right of people so it must be interpreted strictly. In the case that
there are two or more possible ways to interpret the taxation law, it must be
interpreted in the way such that it benefits the taxpayer.
While Professor Chaisit Trachutam lays down more prin ciples to interpret
taxation la . He mentions that taxation law can be interpreted in

e principles.

For

example, strict interpretation and interpret by spirit oflaw.
In my oyinion, the taxation can be interpreted by spirit of law as well. Even
in the civil law countries which interpreted taxation law strictly but in the presently
they try to interpret taxation more flexible. Section 65 ter (6) was interpreted strictly
by the board of taxation but I think it shall be intel)lreted by spirit oflaw.
Section 65 ter (6) discusses the fine, surcharge, criminal fine and income tax
of a company or juristic partnership that a company or juristic partnership shall not
deduct those expenditures in order to calculate net profit of company. The income
tax of a company or juristic partnership is not allowed to deduct because if the
income tax were to allow to be deductible, the Revenue Department would collect
less tax on the income of a company. For example, consider that company A pays a
total of 500,000 baht for corporate income tax in 2008, and if company A can deduct
amount of 500,000 baht in the income tax return in 2009, Company A would pay
nothing for corporate income tax in 2008, because 500,000 baht will be deducted in
their expense in 2009. Moreover if the Company A earns income in 2009 less than
amount of income tax paid last year. Then after deducting amount paid as income tax
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in 2008 out of earned income in 2009, the company may have net loss and pay no tax
in 2009. The Revenue Department may face a big problem of tax collection if the
corporate income tax can be deductible.
In the foreign countries in consideration, the income tax is non-deductible
expense. Australian taxation law provides section 25-5 ITAA to restrict deduction for
income tax . While under the US income tax law, it mentions that what can be
deductible in section 164 IRC. Since the income tax is not stated in the section, it is
not deductible.
Fine, surcharge and criminal fine are non deductible expense. They are
punishment for persons who violafe the law. Allowing deduction for violating a law
is not appropriate and would seem to reward wrongdoer in some cases. Section 65 ter
(6) is enacted to eliminate those expenses from deduction . However, the board of
taxation interpreted section 65 ter (6) by applied strict construction concept even
though there. are many concepts to interpret the taxation law because taxation law is a
special law. By the time of interpretation, the interpretation by strict construction was
very famous and widely used. The interpretation of board of taxation results to the
scope of section 65 ter (6). The interpretation allows fine, surcbarge and criminal
fine under the scope of Revenue Code to be non-deductible expense of company or
juristic partnership; however, all fine, surcharge and criminal fine which are not
under the area of the Revenue Code can be deductible. The strict construction
concept shall be applied to limit the power of assessment by government authority.
Government authority cannot interpret any provisions to collect suitable and
appropriate tax. Nonetheless this section does not focus primarily on the tax
collection or power of assessment; it deals with the deduction of which expense that
can be deductible and which expenses that cannot be deductible. To interpret section
65 ter (6), it shall be interpreted by the spirit of law rather than by the strict
construction theory.
Even in countries that follow the common law system. For example the U.S.
court interprets section 162 (f) IRC which mentions about fines and penalties broadly
to disallow a deduction for fines and penalties incurred under other taxes or from
violating the laws.
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Similar to the U.S ., the Australian court interprets the concept of fines and
penalties broadly to cover the fines and penalties incurred from other taxes. It can be
told by seeing section 25-5 (1) (c) ITAA because this section grants a deduction for
expenses incurred from tax-related. Such expense considered only as the expense
used to carrying on a business can be deductible. If the provision of fines and
penalties does not cover under the other taxes, then the section 25-5 (1) (c) ITAA
does not need to grant a deduction.
Canadian taxation law disallows deduction on the amount of fines and
penalties incurred from violating the law.
Under the decision of the board of taxation No. I 0/2528 which applied the
concept of strict construction to interpret section 65 ter (6). It would create
loopholes.
According to the decision No.10/2528 of the board of taxation, it may affect
tax collection of other taxes, such as, Local Maintenance Tax Act. Land and Building
Tax Act, Excise Tax Act and Custom Tax Act. To interpret section 65 ter (6) strictly
is like the revenue department supports the company or juristic
paying tax from the other taxes.
Normally, business companies or j uristic partnerships may subject to tax
inside and outside the scope of Revenue Code depending on what kind of business
that they are operating. For example, company A is running a real estate business and
it owns several land plots. Company A has the tax burden under the Local
Maintenance Tax Act or Land and Building Tax Act, and it definitely has the
corporate income tax. But if the company A fails to pay tax under the Land and
Building Tax or the Local Maintenance Tax for amount of 500,000 baht as
surcharge.
If follow the interpretation of the board of taxation. The company A can

deduct the amount of 500,000 baht, which was paid as the surcharge of the company
due to failure of payment by Local Maintenance Tax Act or Land and Building Tax
Act. When the company files the tax return form to the Revenue Department, the
company can use this amount of money as the expense of the company which is
deductible under the interpretation of Section 65 ter (6), since the surcharge from the
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Land and Building Tax or the Local Maintenance Tax is not in the scope of the
Revenue Code.
The decision of the board of taxation Nol0/2528 may affect the discipline of
company or juristic partnership to pay other taxes. The company or juristic
partnership may think that even if they were caught by auditors, the amount of
money which paid as fine, surcharge can be deductible. As already mentioned, fine,
surcharge and criminal fine are punishments for violating provision stated under any
acts. It should not give any benefits or incentives from breaking the law. If the
punishments from other taxes can be waived in calculation of corporate income tax,
taxpayers may exploit this loophole to pay less tax. Tax collection under other taxes
may face unsuccessful enforcement, since th e taxpayer, company or juristic
partnership, are not afraid of the punishment. It would affect the revenue sought by
the government. Regarding to the taxation law, the victim of ineffective use oflaw is
the country.
The characteristic of Criminal fine does not mean only in the taxation cycle.
The code o act, which has the objective to prevent the public, is considered as
criminal law, for example, Criminal Code, Traffic Act and Drug Act. The fine is one
of sanctions stated under Criminal Code, Traffic Act and Drug Act. The fine which is
incurred from vio lation of such laws is considered as criminal fine.
The criminal fine should not be allowed to use as the deduction of the
company or juristic partnership. Since the criminal law is the law whose objective is
to protect the public in order to allow peogle to live peacefully. If someone breaks
the criminal law, it means that he could cause the danger to the public, and he should
be punished by the sanction according to the crime he has committed. The criminal
law states clearly about the guilty actions and sanctions due to the guilty acts. The
sanction in the criminal law is different from the sanction in the civil law. The
criminal law sanction aims to punish the person who committed the crime, while the
civil sanction aims to cure the person whom is damaged. To allow a deduction of the
criminal fine incurred under those law, is against public policy. According to the
American case, the court considers the principle of public policy in order to disallow
deduction of fine occurred on violation the criminal laws.
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According to Canadian case, the court allows deduction for criminal fine paid
for the violation which is incurred without intention of the taxpayer.
In my opi'hion, it is fair to allow a deduction for payment paid as criminal fine
for violation without intention. Because we apply the concept of public policy to
disallow deduction for criminal fine, the company shall be charged for criminal fine
for violation the public, but without intention of company to violate the law, it shall
not be considered as violation of public so the company may use the amount of
money paid as criminal fine for violation the law without intention to be a deductible
expense.
For surcharge, Australian and U. S. law grant deduction for surcharge. Under
Australian and American axation law, it uses the word "interest" instead of
"surcharge". Under Australian taxation law, it provides section 25-5 (1) (c) which
mentions about the general interest can be deductible. American taxation law allows
company to deduct the interest as the expense of a company. They see the amount of
money paid as interest as an ordinary and necessary business expense.
In my opinion, the surcharge or interest incurred from other taxes shall not be
considered as an ordinary and necessary expense of company or juristic partnership
because if the company or juristic partnership operates the business following the
law, the company or juristic partnership would not be charged for any surcharge.
Surcharge would be incurred when the company or juristic partnership breaks the
law, fail to file tax return or file incorrect tax return, etc. Also Surcharge is one of
punishments in taxation. It is an accelerant the company to pay out the amount of tax
or fine as soon as possible. Then it shall not be considered as ordinary and necessary
to be given a deduction.
The fine, surcharge and criminal fine under foreign law shall not be
deductible. As under Australian taxation law, it disallows deduction on amount of
fines and penalties under foreign law. Nowadays there are a lot of Thai companies,
operating international business. They may be fined or penalized for violating under
foreign law. The objective of section 65 ter (6) is to eliminate deduction from
punishment because person, company or juristic partnership, who violates the law
shall not be given any advantage in taxation. To meet the objective of this section, it
shall cover the fine, surcharge and criminal fine paid under foreign law.
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In conclusion, fine, surcharge and criminal fine shall not allow to be
deductible expense. Even though it may effect the cost of the goods to be higher
since if the companies cannot deduct the amount of money as fine, surcharge and
criminal fine as deduction, they may increase the price of goods to gain what they
have lost. But to disallow deduction from these payment would make the companies
to be more carefully.

4.2 Broader Interpretation and Amendment of Section 65 ter (6)
In order to disallow fi ne, surcharge and criminal fine inside and outside the
scope of the Revenue Code, section 65 ter (6) needs to be interpreted by the spirit of
law or applied the concept of interpretation states under section 4 of Civil and
Commercial Code as follow "the law must be applied in all cases which come within
the letter or the spirit of any of its provisions." The decision of the board of taxation
No.10/2528 conflicts with the intention in legislation section 65 ter (6). This section
aims to restrict deduction on fine, surcharge and criminal fine which considered as
punishment of the comp any or juristic partnership. By the time the interpretation was
enacted, the legislator may intend to include every fine, surcharge and the criminal
fine. They must realize that in the tax cycle, there is not only the Revenue Code.
There are still the other taxes: Land and Building Tax Act, Local M aintenance Tax
Act, Custom Tax Act Signboard tax/ Excise Tax etc. Each law has its own fine and
surcharge. Thus if the legislator did. not intend to include the other laws, they must
write down the limitation in this section. But in result of the decision no.10/2528,
only the punishment under the scope of the Revenue Code is restricted which is
against the objective of section 65 ter (6). In order to meet its objective, the board of
taxation should interpret section 65 ter (6) by considering the intention for enacting
this section or spirit of law. If the board of taxation applies the spirit of law to
interpret section 65 ter (6). It would cover punishment inside and outside the scope
of the Revenue Code as the objective of this section.
The other way to make section 65 ter (6) to cover the fine, surcharge and
criminal stated outside and inside the scope of the Revenue Code is amendment. If
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section 65 ter (6) is amended to "any fine and/or surcharge", it would cover all the
fine, surcharge and criminal fine and meet the objective of this section.
For disallowing deduction on foreign law, only interpretation cannot cover
the area of foreign law. Section 65 ter (6) must be amended to "fine and/or surcharge
and criminal fine including fine under foreign law".

Chapter 5
Conclusion and Recommendations
5.1 Conclusion
Section 65 ter (6) was enacted very clear that "Fine and/or surcharge, criminal
fine, income tax of a company or juristic partnership." According to this section, it
shall cover all fine, surcharge, criminal fine inside and outside the Revenue Code.
Regrettably, in 2528 the board of taxation made a decision No 10/2528 to interpret
this section which stipulates that on y fine, surcharge and criminal fine under the
Revenue Code are non-deductible expenses under section 65 ter ( 6)
The board of taxation applied the concept of strict construction to interpret this
section because taxation law is a special law. Though there are many concepts to
interpret the taxation law, it does not need to interpret strictly all the time. In some
cases if th€ existent section is already clear, it does not need any ~nterpretations .
To int€rpret the law, they should concern other factors. Under this decision,
fine and surcharge and criminal fine outside the scope of Revenue Code are
deductible. Actually, fine, surcharge and criminal fine inside or outside the Revenue
code are the same. They are punishments for breaking the law or fail to comply with
provided law. To disallow a deduction only in the scope of Revenue Code but grant a
deduction for a punishment outside the Revenue Code does not seem righteous
things to do. Every tax has the same objective which is to raise revenue in order to
develop country. The reason of having the other tax and government entity is to
separate the power of control and to be sure that each government entity works
effectively. The revenue department shall concern about the other tax sector.
According to the interpretation, fine, surcharge and criminal fine stated outside
the scope of the Revenue Code are deductible. There are many acts or codes which
are not in the scope of the Revenue Code, for example, Local Maintenance Tax Act,
Custom Tax Act, Excise Tax Act and Criminal Code. Nonetheless, they are taxes,
fines, surcharges, and criminal fines to ensure that the public at large is safe and in
well order.
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For the foreign countries, Australia and the USA, Criminal fine does not allow
a deduction for violating the law by concerning the public policy, while Canada
allows a deduction for violation which lacks of intention.
Thai taxation law shall not and should not allow deduction for any payments
considered as criminal fine under any laws, especially under the criminal offense, for
example, Criminal Code and Traffic Act. The objective of these laws is to maintain
the peacefulness of society. Violation, with intention, of these laws affects people in
society who may be suffered from the violation. The criminal fine is a punishment
incurred from violating the law, and granting deduction for such payment is against
public policy.
Moreover Thailand shall have a section to restrict a deduction for fine,
surcharge and criminal fine under foreign law similar to Australian taxation law.
Nowadays there are a lot of Thai companies, operating international business. They
might be fined or penalized for violating under foreign law.
In civil case, Australian taxation law grants a deduction for penalty or interest
incurred on violating the taxation law except the penalties stated under section 25-5
(2). Opposite o Australian, American taxation law disallows a deduction for penalty
incurred on violating the taxation law. For interest, both countries allow amount of
money paid as interest to be deductible.
However Thai taxation law shall not allow deduction fo r any expenses
considered as fine and surcharge incurred from violating taxation law stated outside
and inside the Revenue Code. Considering fine an surcharge as punishments, to
allow punishment for deduction is granting incentive for guilty. Disallowing fine and
surcharge only in the scope of Revenue Code may affect the discipline of paying tax
under other taxes such as Local Maintenance Tax Act, Custom Tax Act. The
company may be more careless on paying other taxes because if the fine or surcharge
occurred, it can be deductible. Income tax shall not have any provision influencing
taxpayer to evade or deferral tax.
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5.2 Recommendations
1. For fine and/or surcharge, there are 2 possible ways to cover fine and/or
surcharge incurred from other tax act.
1)

Interpretation - the fine and/or surcharge has been interpreted by the

board of taxation strictly. To expand the covered area, fine and/or surcharge shall be
interpreted broadly.
2)

Amendment - the scope of fine and/or surcharge in section 65 ter (6)

can be extended by amending "fine and/or surcharge" to "any tax fine and/or
surcharge".
2. Criminal fine under section 65 ter (6) shall be interpreted widely to cover
all criminal fines both stated inside and outside of the revenue code
3. Amending section 65 ter (6) to cover penalty paid under foreign law.
Therefore section 65 ter (6) shall be amended to "fine and/or surcharge, including
fine under foreign law."
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ACTS INTERPRETATION ACT 1901 of Australia
Section 15AA Regard to be had to purpose or object of Act
( 1) In the interpretation of a provision of an Act, a construction that would

promote the purpose or object underlying the Act (whether that purpose or object is
expressly stated in the Act or not) shall be preferred to a construction that would not
promote that purpose or object.

SECT 15AB Use of extrinsic material in the interpretation of an Act
(1) Subject to subsection (3), in the interpretation of a provision of an Act, if any
material not forming part of the Act is capable of assisting in the ascertainment of the
meaning of the provision, consideration may be given to thaynaterial:

(a) to confirm that the meaning of the provision is the ordinary meaning conveyed
by the text of the provision taking into account its context in the Act and the purpose
or object underlying the Act; or
(b) to determine the meaning of the provision when:
(i) the provision is ambiguous or obscure; or
(ii) the ordinary meaning conveyed by the text of the provision taking into account
its context in the Act and the purpose or object underlying the Act leads to a result
that is manifestly absurd or is umeasonable.
of subsection (1), the material that may be
(2) Without limiting the generality
I
considered in accordance with that subsection in the interpretation of a provision of
an Act includes:
(a) all matters not forming part of the Act that are set out in the document containing
the text of the Act as printed by the Government Printer;
(b) any relevant report of a Royal Commission, Law Reform Commission,
committee of inquiry or other similar body that was laid before either House of the
Parliament before the time when the provision was enacted;
(c) any relevant report of a committee of the Parliament or of either House of the
Parliament that was made to the Parliament or that House of the Parliament before
the time when the provision was enacted;
(d) any treaty or other international agreement that is referred to in the Act;
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(e) any explanatory memorandum relating to the Bill containing the provision, or
any other relevant document, that was laid before, or furnished to the members of,
either House of the Parliament by a Minister before the time when the provision was
enacted;
(f) the speech made to a House of the Parliament by a Minister on the occasion of
the moving by that Minister of a motion that the Bill containing the pro vision be read
a second time in that House;
(g) any document (whether or not a document to which a preceding paragraph
applies) that is declared by the Act to be a relevant document for the purposes of this
section; and
(h) any relevant materi al in the J oumals of the Senate, in the Votes and Proceedings
of the House of Representatives or i any official record of debates in the Parliament
or either House of the Parliament.
(3) In dete1mining whether consideration should be given to any material in
accordance with subsection (1), or in considering the weight to be given to any such
material, regard shall be had, in addition to any other relevant matters, to:
(a) the desirability of persons being able to rely on the ordinary meaning conveyed
by the text of the provision taking into account its context in the Act and the purpose
or object underlying the Act; and
(b) the need to avoid prolonging legal or other proceedings without compensating
advantage.
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ATO Interpretative Decision
ATO ID 2004/831
Income tax

Deductions: expenses incurred by director in complying with
penalty notice

Issue
Is the taxpayer, a company director, allowed a deduction, under section 25-5 of the
Income Tax Assessment Ac 1997 (ITAA 1997), for the expenses incurred in seeking
legal advice regarding a penalty notice issued to the taxpayer under section 222AOE
of the Income Tax Assessment Act 1936 (ITAA 1936)?

Decision
Yes. The taxRayer, a company director, is allowed a deduction, under section 25-5 of
the ITAA 1997, for the expenses incurred in seeking legal advice regarding a penalty
notice issued to v-ie taxpayer under section 222AOE of the IT AA 1936.
LAB

CIT

Facts
The taxpayer is the managing director of a company that has failed to pay amounts,
withheld under the PAYG provisiqns of the Tax ation Administration Act 1953, to
the Tax Office. The Tax Office issued a penalty notice to the taxpayer under section
222AOE of the IT AA 1936 regarding the unpaid PAYG withholding debts of the
company.

The taxpayer incurred expenses in seeking legal advice from a legal practitioner
regarding the penalty notice issued to the taxpayer. The legal advice sought by the
taxpayer was related solely to the effect of the penalty notice and the actions the
taxpayer should take to comply with the notice.
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Reasons for Decision
Section 25-5 of the ITAA 1997 provides a deduction for certain tax related expenses.
Paragraph 25-5(1)(b) of the ITAA 1997 provides a deduction for expenditure
incun-ed to the extent that it is for complying with an obligation imposed by a
Commonwealth law, insofar as that obligation relates to the tax affairs of an entity.
Where expenditure is incun-ed for advice about the operation of a Commonwealth
law relating to taxation, paragraph 25-5(2)(e) of the ITAA 1997 further requires that
such advice must be provided by a recognised tax adviser.

In this case, the taxpayer incun·ed expenses in seeking legal advice regarding the
penalty notice issued under section 222AOE of the ITAA 1936 regarding the unpaid
PAYG withholding debts of the company. The expenses incun-ed in seeking the legal
advice will be deductible under section 25-5 of the IT AA 1997 if:

it is for com lying with an obligation imposed on the taxpayer by a Commonwealth
law that relates to the tax affairs of an entity; and

the advice is provided by a recognised tax adviser.

IEL

The penalty notice issued under section 222AOE of the IT AA 1936 imposed an
obligation on the taxpayer to take certain actions or otherwise be liable for the unpaid
amount of the PAY G withholding debts of the company. It is considered that legal
advice sought in relation to this penalty notice is for complying with an obligation
imposed by a Commonwealth law .

Section 995-1 of the ITAA 1997 defines 'tax affairs' as affairs relating to 'tax'. 'Tax' is
then further defined as meaning income tax as assessed under the income tax
assessment acts.

The question to be answered, in determining whether the first criteria mentioned
above is satisfied, is whether this definition is broad enough to include matters
relating to PAYG withholding.
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It was held by Hill J in Bartlett v. Federal Commissioner of Taxation; Falcetta v.

Federal Commissioner of Taxation [2003] FCA 1125; 2003 ATC 4962; (2003) 54
ATR 261 that the expression 'tax affairs' used in section 69 of the ITAA 1936 (the
predecessor of section 25-5 of the ITAA 1997) included not only income tax itself
but also ancillary taxes such as provisional tax, group tax and prescribed payments
which collect income tax during the year. Hill J also stated that such taxes would be
included in the meaning of 'tax affairs' as used in section 25-5 of the IT AA 1997
prior to 22 December 1999 when that term was not defined in the Act. This finding
was not questioned on appeal (see Falcetta and Anor v. Federal Commissioner of
Taxation [2004] FCAFC 117; 2004 ATC 4514; (2004) 56 ATR 59).

The current definition of 'tax affairs' in the IT AA 1997 does not disturb this
reasoning. There does not appear to have been any intention on the part of the
legislature to narrow the meaning of the term by use of the new definition. Therefore,
ancillary taxes that are used to collect income tax, such as the PAYG withholding
and the P AYG instalment systems, are included within the definition of 'tax affairs'.
Therefore, the first criterion mentioned above is satisfied.

Section 995-1 otthe ITAA 1997 defines 'recognised tax adviser' to mean a registered
tax agent or a legal practitioner. Therefore, as the taxpayer sought legal advice from
a legal practitioner the second requirement mentioned above is satisfied.

As the requirements of section 25-5 of the IT AA 1997 are satisfied, a deduction is
allowed under section 25-5 of the ITAA 1997, for expenses incurred in seeking legal
advice regarding the penalty notice issued under section 222AOE of the IT AA 1936.
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Rev. Rul. 60-127, 1960-1 C.B. 84, 1960 WL 13028 (IRS RRU)
Internal Revenue Service (I.R.S.)
Revenue Ruling
Published: 1960

SECTION 163.-INTEREST, 26 CFR 1.163-1: Interest deduction in general.

The two-percent addition, imposed lJy section 71.13(1) of the Wisconsin Statutes,
1953, to be added to delinquent taxes is a penalty. Therefore, such payment is not
deductible for Federal income tax purposes.

However, the one percent per month interest imposed by such section constitutes
interest which is deductible for Federal income tax purposes under section 163 of the
Internal Revenue Code of 1954.

Revenue RuLing 55-65, C.B. 1955- 1, 277, modified.

IEl.

Reconsideration has been given to the portion of Revenue Ruling 55-65, C.B. 19551, 227, which holds, in effect, that the additions imposed by section 71.13(1) of the
Wisconsin Statutes, 1953, to delinquent taxes are penalties and, therefore, are not
deductible for Federal income tax purposes.

Section 71.13(1) of the Wisconsin Statutes provides, in part, as follows:
Income taxes shall become delinquent if not paid when due * * *, and when
delinquent shall be subject to a penalty of 2 percent on the amount of the tax and
interest at the rate of one percent per month until paid, * * *.

The two-percent addition provided by section 71.13(1), supra, is imposed whether
the tax is paid one day, one month, or one year after the date the tax is deemed
delinquent. This sum, arbitrarily imposed upon delinquency, bears none of the
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attributes of interest, since it is computed at a fixed rate upon the amount of the tax,
regardless of the actual time that may elapse before the delinquent tax is paid.

On the other hand, the one-percent interest imposed by section 71.13(1) is computed
according to the lapse of time, that is, one percent per month until the delinquent tax
is paid. It is denominated 'interest' in the Wisconsin statute and is no different than
any other interest paid on a delinquent or overdue account.

In view of the foregoing, it is held that the two-percent addition to delinquent income
tax imposed by section 71.13(1) of the Wisconsin Statutes, supra, constitutes a
penalty and, therefore, is not deductible for Federal income tax purposes. However,
the one percent per month interest imposed by such section constitutes interest which
is deductible for Federal income tax purposes under section 163 of the Internal
Revenue Code of 1954.

Revenue Ruling 55-65, supra, is modified to the extent that it hela the one-percent
per month interest to be a penalty and not deductible.
Rev. Rul. 60-127, 1960-1 C.B. 84, 1960 WL 13028 (IRS RRU)
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