l'HE ASSUMPTION UNIVERSITY LIBRAR\

THE PROBLEM ON THE INTERPRETATION OF
BUSINESS OF THE EMPLOYER IN THAILAND
UNDER SECTION 41 OF THE REVENUE CODE

\\l\\\JERs1,_y
BY
MS. W ANLAYA VEELAWAN

f,RI I.

AN INDEPENDENT RESEARCH PAPER SUBMITTED IN
PARTIAL FULFILLMENT OF THE REQUIRMENT
FOR THE DEGREE OF MASTER OF LAWS
(T AXATI ON LAW)

GRADUATE SCHOOL OF LAW
ASSUMPTION UNIVERSITY

SEPTEMBER 2007

Independent Study Title

The Problem on the Interpretation of Business of the
Employer in Thailand under Section 41 of the Revenue
Code

Author

Ms. Wanlaya Veelawan

Major

Taxation Law (English Program)

Advisor

Mr. Prapas Kong-ied

Faculty of Law, Assumption University approves this Independent Study as the partial
folfillment of the requirement for the Degree of Master of Laws.

______ ,, _______ ['!____.___&_4__~-------

Director of the Graduate School of Law
(Assoc. Prof Nattapong Posakabutra)

Committee:

~
I-;,
Q.,
~

...........?.~___:_ _&_~~-tii

...

Chairman

I I.

(Assoc. Prof. Nattapong Posakabutra)
Nert

, _,;;. .

V - . . 1,, , i
1\ 111 /X

t

··

SIN

------------- -- --------------------- ----·-- ------------ ---·

(Mr. Kititat Tungsuwan)

y;.P../JIL)

~(~(;_

Committee

18

------------------ - --'-------- --- --- u~-------------- -- -- - - Advisor and Committee

(Mr. Prapas Kong-ied)

111

Independent Study Title

The Problem on the Interpretation of Business of
the Employer in Thailand under Section 41 of the
Revenue Code

Author

Ms. Wanlaya Veelawan

Degree

Master of Laws (Taxation Law)

Academic Year

2007

Advisor

A. Prapas Kong-ied

~BS'I1RACT

The study of a problem on the meaning of business of the employer in Thailand
under Section 41 of the Revenue Code. Source Rule of Thailand has the
objectives to pointing out that this section still unclear due to the interpretation of
tax law ,it should be strictly interpretated because it has an effect with the benefit
of the people. Therefore, the tax collection from any person has to be specified by
the law. It is clearly stated that the state has a right to tax when the law is used for
collecting tax is unclear or it can be interpreted in such a way that give benefits to
the taxpayer. It cannot be interpreted for the bad effects to the taxpayers.

After it found out that this problem caused section 41 p,aragraph 1 in the meaning
of business of employer in Thailand which will be interpreted in 2 ways there are
the First idea, the word "in Thailand " used for "both the business and the
employer" ; or the second idea "In Thailand" apply only with the word "the
employer." Presently,Thai Revenue Department used the second idea. It has a
problem about overlapping of the right to tax between Thailand and foreign
country which is double taxation between source and source country and the
taxpayer can not eliminate double taxation because of in this case the employee
resides in Thailand not more than 180 days in tax years. He is not a resident of
Thailand Thus he can not used the DTA

IV

the first idea the word " In Thailand " used for " both the business and the
employer." It means only the business of the employer in Thailand and exclude
the business of the employer in foreign country. Then the problem of double
taxation will be solved.

v
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Chapter 1
Introduction
1.1 Background and General Statement of the Problems

There are domestic businesses and cross-boarder businesses which many of Thais go
abroad and work in many foreign countries. Numbers of Thai companies invest their
projects in other countries and send their staffs or Thai employees to those foreign
countries. Normally, if staffs or employees work in these countries. They will have
the tax burdens according to the source principle in these countries. After these
staffs or employees paid their income taxes in those countries, the problem is
income was paid from Thailand and Thailand didn't have an activity on such
business. The question is ,these amount of income, from staffs or employees should

-

pay their income taxes in Thailand again or not.

According to the principles of tax collection, there are 3 rules to collect taxes for
personal income tax that are:
LAB

1. Resident rule

NCll
0

2. Source rule and
3. Citizenships rule (Nationality rule)

-

969

*
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The tax collection principle will be concerned in this research paper is on the point
of "source rule". Tax collection in every country has a main principle, which is an
income from activity carried on business that derived in the country has a right to
collect tax because such income has been generated with a country. The problem is
Section 41 paragraph 1 under the Thai Revenue Code in the part of an income of the
business of the employer in Thailand for example the Supreme Court's decision
No.6054/2549 stated that Thai company send its employee to work in Philippine but
his salary has been paid from Thailand, so it is deemed that the source of this
employee's income is in Thailand.

2

Because of section 41 paragraph 1 about the source principle gives the mam
principle of the business of employer in Thailand and also covers the business of
employer in foreign country. And the interpretation of Thai Revenue Department
also mention that the source principle includes the business of the employer in the
foreign country. If there is a payment of income in Thailand but the employee is
working in the foreign country, it is deemed that Thailand is a source of income. and
the interpretation of Thai Revenue Department of the section 41 paragraph 1 under
the Thai Revenue Code did not base on the general source principle, which was any
income derived from the activities carried on in a country is a source from that
country thus, such country has a right to tax.

1.2 Hypothesis of the Research

This problem caused section 41 paragraph 1 in the meaning of business of employer
in Thailand still unclear. It will be divided in 2 ways: the first idea, the word "in
Thailand " should apply only on the word of " the employer" or the second idea
"used both with the business and the employer". However, the Thai Revenue Code
has interpretated according to the second idea which is of the word and the business
of the employer in Thailand. It includes the business or over the employer in the
foreign country. It will cause double taxation they are between Thailand and that
country which has they are source country and also has right to tax employees.

Section 41 the word " business of employer in Thailand" Thai Revenue Department
should change the interpretation that only the business in Thailand and exclude the
business of employer in foreign country. Hence, it can solve the problem of double
taxation between Thailand and source country.

1.3 Objective of the Research

1. To study the concepts of the interpretation of tax law and general source rule
and resident rule

3

2. To study the concepts of source rule and residence rule under the foreign laws
3. To study the concepts of elimination of double taxation under OECD
Model Taxation Convention.
4. To analyze the problem which concerning the meaning of the word "business
of the employer in Thailand".
5. Able to give some recommendation about the problem of double taxation.

1.4 Research Methodology

This research paper is base on Documentary Research methodology, It is a study of
the laws concerned which are Thai Revenue Code, the OECD Model Law, the Thai
Supreme Court Decision, the tax ruling of the Thai Revenue Department and the
articles concerned.

1.5 Scope of the Research

This research paper will emphasize on individual tax collection according to source
rule in the Thai Revenue Code section 4lpagraphl, the interpretation of tax law ,
OECD Model Article 15 and Article 23A B
I

1.6 Expectation of the Research
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I. Knowing the concepts of general source rule and resident rule
2. Knowing the concepts of source rule and residence rule under the foreign
laws.
3. Knowing the concepts of elimination of double taxation under OECD Model
Taxation Convention.
4. Able to know the problem concerning the meaning of the word "business of
the employer in Thailand".
5. Able to give recommendations about the problem of double taxation.

Chapter 2
The General Principle of Tax Collection
2.1 The General Authority of the State to Collect Tax

If a state wants to collect tax from someone, a basic principle is that such person

must have some relationships with that state and that relationships are generally
accepted. There are the relationships of source rule, residence rule and citizenship
rule

2.1.1 Source Rule

Source rule means taxpayer who derives income from any country has to
pay tax in that country whether such taxpayer is a residence of that state
or not. 1
ROT1t,

And " Basic source rules " that the income arises for taxation purpose.
They are normally based on the location of the economic activity that
generates the income, any income derived from such activities carried on
within a country is sourced in that country.2

The principle of source rule comes from an idea that a person who receive
benefits from the state and get anything that deem to be income from that
state is deemed to exploit the resources of that state. The state which
makes payments or exploits resources has a right to be compensated by

1

Chaisit Tarchutum, Law of Taxation Handbook (Bangkok: The Thai Bar
Association, 2006), p.58.
2
Roy Rohatgi, Basic international taxation (Hague : Kluwer Law
International, 2002), p.154.
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collecting taxes from income receivers. This measure is widely accepted
and stated in the law of several country including Thailand. 3

2.1.2 Residence Rule

Residence Rule means a person who has a domicile in one country has to
pay tax to that state whether that person derives income from that country
or has a citizenship of that country or not. Most countries use the number
of about 180 days or over to classify the status of residence.4

The principle is a case about the state that has relationships with a person
who derived income has a right to tax. It means that the state which is a
domicile of a tax payer can be called as a resident country to claim a right
to tax from income of a person who has a domicile in that state and would
not consider the place that income generated in case of the taxpayer
received income from employment or activity or asset in foreign countries
and brings those income to compute for paying taxes in the Resident
Country.

This principle comes from the idea that who is defined as living in that
state has to exploit resource or public service in some way which the state
provides such as infrastructures, the security in life, body, sanitations,
assets which can support life while it makes pollutions from living in that
state. Therefore , resident country of taxpayer should have the right to tax
for recovering from a person who has a domicile in the state and will not
consider about the nationality of the taxpayer. This principle is
internationally accepted including Thailand. 5

3

Thanapol Keawsathit, Intemation Income Tax and A General Principle
of Double Tax Treaty (Bangkok: Chuanpim, 2003), p.2.
4
Chaisit Tarchutum, op.cit., p.58.
5
Thanapol Keawsathit, op.cit., p.2.

6
2.1.3 Citizenship Rule

In case, the state which collects taxation has a relationship with a taxpayer
who is a citizen or has a nationality of this state, and does not consider
whether a taxpayer has a domicile in the state or not and whether that
income is derived from source inside or outside that state. 6

Citizenship Rule can cause a burden for citizen of that state. This
principle is not popular in the present. But it still be used in 3 countries
which are USA, Mexico and the Philippines. The principle is suitable with
the countries that has sufficient social welfare and rich countries which
that state will provide protections and social welfare for citizens such as
medical treatment, unemployment compensation. 7

Most of the states use source rule or resident rule for collecting taxes.
Thailand uses source rule and resident rule. The source rule is mentioned
in the section 4 1 of the Thai revenue code which will be explained in later
chapter 3
LABO

N

2.2 The General Right to Collect Tax under Double Taxation Convention

A natural person who is not residing in Thailand has to pay tax according to the
Thai Revenue Code and also has to pay tax to resident country. It will cause a
problem that a person will have to pay tax twice and cause a double taxation

6

Example
Mr. A is an American, his father is working in Thailand. Mr. A comes to
Thailand to visit his father since January to April in one tax year while he is
living in Thailand. Mr. A is writing an article for the magazine in the Philippines
and receive wages from the Philippines therefore, the united states of America
which Mr. A has a citizenship can claim a right to tax on the income which Mr. A
received from the Philippines while he was in Thailand.
7
Thanapol Keawsathit, po.cit., p.3.

7
which it is heavy burden for taxpayer. Therefore, it has a relief such burden of
taxation of natural person by providing a Double Taxation Convention.

2.2.1 The Definition of Double Taxation

Double Taxation means it is collection of tax from one amount of money
more than one time or the same amount of income is used to be a base of
tax calculation in more than one state. Double taxation can be divided in 2
categories as follows :

ER

2.2.1.1 Economic Double Taxation

Economic Double Taxation means same income has been taxed twice by

,_..

the different person.

-

Example

The company has the profits so, it has to pay corporate income tax for
bringing net profit after paying corporate income tax for paying dividends
to shareholder, such dividends will be taxed once again in the hand of
individual or corporate shareholder
J

.17UY

2.2.1.2 Juridical Double Taxation

~~

;a~

Juridical Double Taxation means same income has been tax twice by the
different states

8

8

Example
In case of making payments from a payer in one state to a payee in
another state, a source country is a state that payer has paid that money and will
tax the income paid from that source country. At the same time, a resident
country will claim a right to tax too. From that situation, a tax payer has to pay
taxes for both source and resident countries. This will cause a high a high cost of
business and it will be considered as an obstacle of trades and international
investments.

8

This research will focus on the elimination of taxation Juridical Double
Taxation only. Therefore, the word "double taxation " as follow means
juridical double taxation or international double taxation.

2.2.2 How to Solve the Problem of Double Taxation

It can be done in 2 ways, that are

1. Unilateral Measures
2. Bilateral Measures

ERS1r

y ()

!. Unilateral Measures

1) Exemption Method, this method's principle is that the resident
country of the tax payer has to exempt the taxes of its resident
which such resident already paid tax to the source country.
Thus, the income derived from the source country and has paid
taxes already in the source country, it has no need to included
in calculation to pay tax in the resident country again. 9
LABO

NCIT
0
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International double taxation can arise from a variety of causes. The following
three types of double taxation arise form conflicts over tax jurisdiction.
a) Source-source conflicts. Two or more countries assert the right to tax the same
income of a taxpayer because they all claim the income is source in their country.
b) Residence-residence conflicts. Two or more countries assert the right to tax the
same income of a taxpayer because they claim the taxpayer is a resident of their
country. A taxpayer that is a resident of two countries is commonly referred to as
a "dual-resident taxpayer."
c) Residence-source conflicts. One country asserts the right to tax foreign source
income of a taxpayer because the taxpayer is a resident of that country, and
another country asserts the right to tax the same income because the source of the
income is in that country.
9
United Nations, Centre on Transnational Corporation,International
Income Taxation and Developing Countries (New York : United Nations
Publication, 1988), p.16.

9

Example
Mr. A Chart is a Thai resident derived income 70 million and pay

tax 21 million baht and 100 million baht in source country,
taxation in source country is 30 million baht. The amount of
income and taxes that are paid in the source country have no need
to bring such amount of money to pay tax in the resident country
again. The resident country has to exempt the taxes liability for
Mr. Chart and make tax calculation only the income derived in

resident countcy 70 million baht that is 21 million baht. Therefore,
Mr. Chart has to pay tax for 21 million baht.

2) Ordinary Credit Method, the resident country will allow the
taxpayer to bring the tax paid in the source country to deduct
with the taxes that have to pay in the resident country equal to
the amount paid in the source country. But the tax credits
which the taxpayer may gets must not exceed the amount of
taxes that can be collected by the resident country. 10

Example

NCll

Mr. Chart is a Thai resident. He derives income from the source
country for 100 million baht. They have to pay taxes for 30
million baht in source country but on the same amount of income
if the tax payer has to pay taxes in the resident country, Mr. Chart
can use the taxes paid in the source country for 30 million baht to
be used as tax credits in the resident country. But the tax credits
must not exceed the amount of taxes in the resident country; it
means that it must not more than 10 million baht.

3) Deduction Method, this method treats the taxes that paid in
source countries as expenses in calculating income taxes in the
10

lbid., p.16.

10

resident countries but this method is just one part of
elimination of double taxation.

The government of resident country can use for that the
government doesn't want the people in country to invest outside
the country because this method, will make the investors to pay
taxes more than investing inside the country. 11 Although the tax
rate of resident country is higher than the source country. If the
investor choose to invest inside the country.

2. Bilateral Measures (DTA)

Double Taxation Agreement is the method that source country and
resident country negotiate with each other to make an agreement
or the convention for exemption of double taxation which is called
"Double Taxation Agreement " It is mostly in a form of bilateral
agreement and agree to give a right to tax for some types of
income to another states and another state's duty is to eliminate
the double taxation. The Organization for Economic Cooperation
and Development or OECD provides the guideline in applying the
double taxation agreement for member states to negotiate for
double taxation agreement. In the year 1955, there were 70
bilateral agreements that have been signed and they are widely
accepted because it is a method that can solve the problem of
international double taxation rather than applying an unilateral
agreement. 12

The structure of double taxation in Double taxation Agreement

11

Ibid., p.17.
Sumate Sirikunchod, International Taxation (Bangkok: Thammasart
University, 2003), p.91.
12
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The contract of the OTA in the OECD MODEL, in the first part
will mention about the beneficiary person and the limitation of
taxing right. In the part of beneficiary person state that the
Agreement will apply only to the residents of contracting states. In
the part of taxing right, normally, will state about the categories of
taxes that the contracting states can tax, which are income tax or
capital tax only. After that it will state about the division of
authority to tax in source country for the certain types of income
as follows:

4~, 57 ~
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I) source country has full authority to tax.

~
/..;,

Q..
~
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2) source country has power to collect tax but there are
some limitation on tax rate.
3) source country has no authority to tax.

In the last part of the Agreement is a special provision about the
implication, entry into force of the Agreement and the termination
of the Agreement.
NClf

In case of the source country has taxing right, it would force the
resident country to eliminate the double taxation for the tax payer
for the tax paid in the source country.

The method for elimination or relief of the burden of the double
taxation can be divided in 2 methods that are:

I. The withdrawal or limitation of a right to tax of the source
country

The method states that the source country has no taxing right in
some categories of income or have a taxing right with certain

12
conditions or have a taxing right but not exceed the mentioned
rate provide in respecting DTA Agreement.

However, the negotiation of double taxation agreement may
not bring all the provisions of the OECD Model, but the
contracting states may change some details or contents and tax
rates and other conditions for both contracting states such as
the definition of PE while can be extended or limited or in case
of dividends, interests and royalties may increase or reduce the
tax rates tha source country can tax from the rate mentioned in
the Agreement.

2. The elimination or relief of the double taxation in the resident
country.

According to the OECD MODEL, the method of elimination
of double taxation suggest the methods for resident countries
to use for elimination or relief of the double taxation for the
income of the residents of that state which are taxed in the
source countries. There are 2 methods that are Exemption
method and Credit method.

Chapter 3
Source Rule and Resident Rule
including with DTA under Foreign Law
Chapter 3 can be divided into 2 parts
First part is source rule and resident rule of foreign law compare with Thai law
Second part is OECD model compares with the DTA between Thailand and
Philippines

3.1 Introduction of Tax Collection Principles of Foreign Law

The principles of domestic tax system, there are two main categories of tax
subjects:

1. Resident: they are taxable on their worldwide income ("unlimited or
full liability") (residence base taxation)

2.

Non-resident: they are only taxable income and gains within the
country (limited liability)
A tax resident is under the domestic law in the part of resident and for
the non-resident it will be-under the part of non-resident.
A non-resident normally pays tax on the income derived from source
country only. Tax liability is limited to tax on the income derived
from domestic source ("source based taxation) 13

The tax residence of individuals is considered by external observation.
Generally, it is based either on

13

Roy Rohatgi, op.cit., pp.132-133.

14

1) The physical presence test
The factor is the physical presence, generally for 183 days or six
months in the fiscal year, or a 12-month period. The 1992 OECD
Model Report noted variations in the practices, Many countries
use the actual "days of physical presence" method. Some of them
prefer the "duration of activity" method.

2) Facts and Circumstances Test
The facts and circumstances of staying in a country are often used
to determine the tax residence of individuals. The consideration
will be such as the centre of vital interests, retention of a house or
availability of living accommodation, residence of the family,
etc. 14

Because of such the principles of domestic tax system. Therefore,
this chapter will explain the domestic law of foreign country such
as Australia, Canada, Philippines and Thai law base on the
definition of source rule and residence rule.

*

3.2 The Structure of Australia's Income Tax System

69
1. Residence base on residence rule

~

'f1l~,,I
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2. Non-resident base on source rule

1. Definition of Residence in Australia

" The assessable income of a taxpayer shall include where the taxpayer is a
resident and the gross income derived directly or indirectly from all source
whether in or out of Australia

Resident of Australia means a person who resides in Australia and includes a
following person:
14

Ibid., pp. 135-136.

15

(i) whose domicile is in Australia and do not have a place of abode
elsewhere.
(ii) who has actually been in Australia, but have been there either
continuously for 183 days over the previous fiscal year.
(iii) They are resident and go abroad, but the term of employment is less
than 2 years, and the individual intend to return to Australia and have
a permanent home, habitual abode, or close personal and economic
ties in Australia"
The resident individuals are liable for tax on their worldwide income.

2. Definition of Source Rule in Australia

The assessable income of a taxpayer shall include where the taxpayer
is the gross income derived directly or indirectly from all source in
Australia. Taxpayers are only taxable from Australian sourced income
and Australian assets and includes:

1) Income earned by a branch or permanent establishment (usually a
physical presence for more than 6 months in the fiscal year is regarded
as having a permanent establishment) located in Australia and owned
or part owned by the non- resident.

2) Income earned from a contract accepted by an Australian agent
authorized to accept contract on behalf of non-residents.

3) Income earned from contracts signed in Australia, or to be performed
there.

4)

Income from contracts in which the implied or express law is
Australia, or in which the currency of payment is Australian dollars.

16
5)

Rental in come from Australian real estate owned by non-resident
individual is deemed as Australian source and is therefore taxable in
Australia. 15

In case of an employee, he does not has to pay tax in Australia on his
income if:

1) His employer is non-resident in Australia, and

2) His employer is resident in a country which has a double taxation treaty
with Australia, and

3) The employee stays in Australia for less than 183 days in a fiscal
year16

=~
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15

The definition of source rule in Australia, in http://geoffinclean.
Sageintemet. com/for sellers/articles/non-resident tax.html., access date July 6,
2007.
16 Taxpayment in case of an employee, in http: / /geoffmclean.
sageinternet.com /for seller/articles/non-resident tax.html., access date July
6,2007.

17

3. Individual Income Tax Rates in Australi?
Residents
These rates apply to individuals who:
• are residents of Australia for tax purposes for the whole financial year
and
• did not leave for a full-time education for the first time during the
financial year.
Table 1 Tax rates 2007-08
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The above rates do not include the Medicare levy of 1.5%.

~

c::)

Non-residents

If you are a non-resident for the full year, the following rates apply:

Table 2 Tax rates 2007-08

I

I

SI N C I:- I 9 6 9

Tax on this income
.. Tqxqbf.~. if1~0~~ .. j
$0 - $30,000
·l..----2-9-c-fo-r-ea_c_h_$_1_ __ _ _ _ _ _ _ _ ,

I

$30,001 - $75,000 I

$8,700 plus 3Qcfo~ each $1 over $30,000

I

$75,001

$22,200 plus 40c for each $1 over $75,000

.-------------'--'--'--"'-.;___-'----'-..:..._;;;-'--'-.;;;.._::_"--_;;_;__

::

~~:~~~ and over I

$52,200 plus 45c for each $1 over $150,000

I
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3.3 The Structure of Canada's Income Tax System

1. Resident base on residence rule
2. Non-resident base on source rule

1. Definition of Residence in Canada

An income tax shall be paid on the taxable income for each taxation
year of every person residence in Canada at any time in the year.
Canadian taxpayers are liable for income tax on their worldwide
income. An individual is considered resident for taxation in Canada if:

1)

They stay temporarily in Canada for at least 183 days in a
calendar year.

2) They regularly, normally, or customarily reside in Canada in
the settled routine of their life.

3) They have established residential ties in Canada such as the
dwelling place, social and economic tie, family members and
dependants in Canada, home available for use.

Other indices of the tax on residence include: habitual visits to
Canada, location of fixed and liquid assets. location of
personal belongings such as clothing, and location of
immediate family. 17 .

17

Definition of Residence in Canada, in http://www.craarc.gc.ca/tax/non
residents/individuals/nonres-e.html., access date July 6,2007.

19
2. Definition of Source Rule in Canada

Any person who derived income, only pay federal income tax on
certain Canadian source income such as

1) income from employment in Canada

2 income from business activities there

3) taxable gain from the disposal of taxable Canadian property and

4) provincial tax on a similar source basis.18

In the case of an entity residence in a country with which Canada has a
tax treaty, the right to tax is generally modified so that Canadian tax may
be levied on profits only if the non-resident is carrying on a trade or
business through a permanent establishment in Canada. Certain treaties
also provide a limited exemption for income of a non-resident individual
from employment or personal service performed in Canada.

18

Cooper & Lybrand International Tax Network, International Tax
summaries 1982 A guide for planning and decisions (Sydney : A Ronald Press
Publication John Wiley & Sons, 1982), p. c6.
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3. Individual Income Tax Rates in Canada

Table 3 Tax rates in Canada
Taxable income

Tax Rate

the first $37,178 of taxable income

15.5%

the next $37,179 of taxable income (on the 22%
portion of taxable income between $37,178
and $74,357)
the next $46,530 of taxable income (on the 26%
portion of taxable income between $74,357
and $120,887)
taxable income over $120,887.

29%

3.4 The Structure of the Philippines's Income Tax System

1. Citizens of the Philippines:
IE:

1) Resident citizens base on citizenship rule
2) Non-resident citizens base on citizenship rule

2. Aliens:

1) Resident aliens
2) Non-resident aliens engaged in trade or business in the Philippines
3) Non-resident aliens not engaged in trade or business but deriving
income from sources within the Philippines.

1. Definition of Citizenship Rule in the Philippines

I) Resident citizens

Income Taxation in the Philippine when

21
(1) A citizen of the Philippines residing therein is taxable on all
income

derived from

source within

and

outside the

Philippines.
(2) An individual citizen of the Philippines who is working and
deriving income from abroad as an overseas contract worker,
is taxable only on income derived from sources within the
Philippines: A seaman who is a citizen of the Philippines and
who receives compensation for services rendered abroad as a
member of the complement of a vessel engaged exclusively in
international ttt.ade shall be treated as an overseas contract
workers residents citizens on their worldwide

2) Non resident citizen
a non-resident citizen is taxable only on income derived from
source within the Philippines
Non-resident citizens mean

-

(1) A citizen of the Philippines who establishes to the

satisfaction of the Commissioner the fact of his physical
presence abroad with a definite intention to reside therein.
(2) A citizen of the Philippines who leaves the Philippines
during the taxable year to Ieside abroad, either as an
immigrant or for employment on a permanent basis.
(3) A citizen of the Philippines who works and derives income
from abroad and whose employment thereat requires him
to be physically present abroad most of the time during the
taxable year.
(4) A citizens who has been previously considered as nonresident citizen and who arrives in the Philippines at any
time during the taxable year to reside permanently in the
Philippines shall likewise be treated as a non-resident
citizen for the taxable year in which he arrives in the
Philippines with respect to his income derived from

22

sources abroad until the date of his arrival m the
Philippines.
(5) The taxpayer shall submit proof to the Commissioner to
show his intention of leaving the Philippines to reside
permanently abroad or to return to and reside in the
Philippines as the case may be for purpose of this
Section.

2. Definition of Tax Source Rule in the Philippine

An individual alien whether a resident of the Philippines or not, is
taxable only on income derived from sources within the Philippines.

An individual citizen and a resident alien individual on taxable
income received from all sources within the Philippines. A nonresident alien individual who shall come to the Philippines and stay
therein fo r an aggregate period of more than one hundred eighty (180)
days during any calendar year shall be deemed a 'non-resident alien
doing business in the Philippines.

Non-resident aliens not engaged in trade or business but deriving
income from sources within the Philippines. There shall be levied,
collected and paid for each taxable year upon the entire income
received from all sources within the Philippines by every non-resident
alien individual not engaged in trade or business within the
Philippines as interest, cash and/or property dividends, rents, salaries,
wages,

premiums,

annuities,

compensation,

remuneration,

emoluments, or other fixed or determinable annual or periodic or
casual gains, profits, and income, and capital gains, a tax equal to
twenty-five percent (25%) of such income. Capital gains realized by a
non-resident alien individual not engaged in trade or business in the

23
Philippines from the sale of shares of stock in any domestic
corporation and real property shall be subject to the income tax 19

3. Individual incorµe tax rates in the Philippines

Table 4 tax rates in the Philippines
Amount Subject to tax

Applicable Rate

Not over P 10,000

5%

Over P 10,000 but not over P P500+ 10% of the excess over
30,000
Over P30,000
P70,000

Pl0,000
but not over P2,500+15% of the excess over
P30,000

Over P70,000 . but not over P8,500+20%of the excess over
P 140,000

P70,000

Over P140,000 but not over P22,500+25%of the excess over
P250,000

P140,000

Over P500,000

P125,000+34%of the excess over
P500,000

A resident citizen and resident alien is taxed on income from all sources at
progressive rates ranging from 5 percent to 34 percent of net taxable
income.

A non-resident alien engaged in trade or business in the Philippines is
generally subject to tax on net income from Philippine sources at the same
progressive tax rates imposed on resident aliens and citizens. A nonresident alien is deemed engaged in trade or business if he stays in the
Philippines for an aggregate period of more than 180 days during any
calendar year.
19

The definition of source rule in Philippines, in http://www.efpo.fpo.go.th/e-fiscal/PWG/individualguides/DOCShtml., access date July 29,
2007.
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A non-resident alien not engaged in trade or business in the Philippines is
taxed on gross income from Philippine sources at the rate of 25 percent,
withheld at source.20

3.5 The Structure of Thailand's Income Tax System

1. Resident rule
2. Source rule

1. Definition of Tax Residence Rule in Thailand

A person who has as assessable income according to section 40 of the
Thai Revenue Code in preceding tax year from a source outside Thailand.
They have to pay tax in Thailand, all the condition are fulfill as follow:

1) A person who is a resident of Thailand
2) Derived assessable income from
a. a post or office held abroad

RI I.

b. a business carried on abroad
c. a property situated abroad and
3) Bringing those assessable income into Thailand in the same tax
year

The word "A person who is a resident of Thailand" means a
person residing in Thailand at one or more times for a period equal
in the whole to one hundred and eighty days in any tax year.

The word that "Tax year" mean the calendar year which is the
begins on 1st January to 31 December of every year.

20

Tax system in Philippines, in http://www.coa.gov.ph/tsolmp/TSOintra
/Cost%20of1%20Getting%20Started.htm. , access Date August 9, 2007.
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In case of a person who resides in Thailand in one tax for 180
days,that in one year may be stay several periods of time that is
not continuously but resides in same tax year when adds together
for each period of time for 180 days is deemed to be a residence of
Thailand.

A person who resides in Thailand, the law is not limit only the
Thai nationality but it can be anyone or any nationality. If that
person stays in Thailand for 180 days over in a tax year, he will be
deemed as Thai resident.

SJ

For bringing income into Thailand. It means such as by oneself, by
other person, or by use a service of bank. It is deemed to be
bringing into Thailand.

For bringing assessable income derived from source of foreign
country into Thailand, it has to pay personal income tax according
to section 41 paragraph 2 of the Thai Revenue Code. When a
person brings assessable income that generated in that year that
person is residing in Thailand bring into Thailand in same tax year
that residing in Thailand but bring other assessable income of
yester years or bring them after the tax year passed, it deemed not
to be a person residing in Thailand and has no duty to pay tax in
.Thailand.

21

2. Definition of tax Source Rule in Thailand

Thai Revenue Code in the part of income which is a "Source Rule" in
section 41 paragraph 1, according to this section, the Thai government

21

Onawan POOjananurat, Law Of Taxation 406 (Bangkok: Ramkhamhaeng,
2004),pp.35-37., Paijit Rojjanavanit, The explaination of the Thai Revenue Code
(Bangkok:Samcharoenpanich,2004), pp.1-013-1-015.
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have a right to collect tax from these taxpayers whether they are Thai
or foreigners and will not consider about periods of time that they live
in Thailand and not consider about the payments of income whether
this income has-been paid in Thailand or somewhere else.

The main considerations are about cases of deriving income, that can
be divided in to 4 cases as follows

1) A post or office held in Thailand or
2) A business carried on in Thailand or
3) A business of an employer in Thailand or
4) A property situated in Thailand

~

1) A post or office held in Thailand means a duty, a job or an
occupation which is considered as doing business in Thailand and
have assessable income, this person has to pay ta in Thailand
whether he is a Thai or foreigner and whether such income is paid
in or outside Thailand but in case of receiving income from post in
Thailand, it is deemed that the source income in Thailand has to
pay tax in Thailand always.
I

'

'-'

Notice: The foreigner, whether he or she is a singer, an actor, a
sportsman or etc. If he derives income in Thailand although this
person stays in Thailand shorter than 180 days and resident rule
will not be applied in this case.

2) A business carried on in Thailand means doing business or make
an investment in Thailand and derive income whether such person
is a Thai or foreigner and whether what type of business he does,
this person has to pay tax in Thailand.

27
3) A business of an employer in Thailand means doing some business
of the employer in Thailand. And the business of the employer is
also in foreign country .

4) A property situated in Thailand means a person who has assets in
Thailand and derives income from those assets whether those
assets are Thai or foreigner's assets.

22

,.,

3. Individual Income Tax Rates in Thailand 23

Table 5 Tax rates in Thailand
N et income

Tax rates

0-1 00,000
Over 100,000-500,000
Over 500,000-l,OOO,OOO
Over l ,000,000-4,000,000
Over 4,000,000

LAB

22

Nert

Orrawan Podjananurat, op.cit.,pp.33-35., Paijit Rojjanavanit, op.cit.,
pp.1-009-1-013.
23
Chaisit Tarchutum, op.cit., p.8.
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Table 6 The Comparison of Source Rule Between Foreign Law and Thai Law

Country

Australia

Canada

Philippines

Thailand

I. The authority of the state
to collect tax

Source Rule and
Resident Rule

Source Rule and
Resident Rule

Source Rule and
Citizenships Rule

Source Rule and
Resident Rule

2. The definition of Source
Rule

The gross income
derived directly or
indirectly from all
sources in
Australia.

The gross income
derived from all
sources in Canada

All income derived
from sources within
the Philippines

The income
derived from
sources within
Thailand but
some case
include source
s outside Thailand

3. The scopes of the
source rule

I .Australian
Assets
2. Income
earned by a
branch or
permanent
establishment
located in
Australia
3.Income
earned from
contract signed
in Australia
4.Income
earned from a
contract
accepted by
Australian
agent
5. Rental income
from Australia
real estate

1. Income from
employment in
Canada
2. Income from
business
activities in
Canada
3.Canadian
property

1. Trade or

1. Income from
a post or office
held in
Thailand
2. Income from
a business
carried on in
Thailand
3. Income from
a business of an
employer in
Thailand and
included the
business of the
employer
outside
Thailand
4. Income from
a property
situated in
Thailand

4. Types of the interpretation

The narrow
interpretatio1,1
The
assessable
income of a
taxpayer shall
include where the
taxpayer is a
residi:nt and the
gross income
derived directly
or indirectly from
all source whether
in or out of
Australia

The narrow
interpretation
An income tax
shall be paid on
the taxable
income for each
taxation year.
Canadian
taxpayers are
liable for income
tax
on
their
worldwide
income.

5. The definition of
Residence

business in the
Philippines
2. Not engaged in
trade or business
but deriving
income from
sources w ithin
the Philippines
as interest,
dividends, rents,
salaries,
premiums,
annuities,
compensation,
profits, capital
gains

The narrow
interpretation
The staying in a
country are often
used to determine
the tax residence of
individuals.

The broad
interpretation
A person residing
in Thailand
A person who has
as assessable
income in
preceding tax
year from a
source outside
Thailand
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Table 6 (continue)
Count

Australia

Canada

Phili

6. The scopes of the
Residence rule

l .a
person
who domicile
is in Australia
and do not
have a place of
abode
elsewhere.
2. a person
who
has
actually been
in Australia ,
but have been
there
either
continuously
or
intermittently
fo r 183 days
over
the
previous fiscal
year.

I . They stay
temporarily in
Canada for at
least l 83 days
in a calendar
year.
2. They
regularly,
normally, or
customarily
in
reside
Canada in the
settled routine
ofthem life.
3. They have
established
residential ties
in
Canada
such as the
dwelling
place, social
and economic
tie,
family
members and
dependants in
Canada, home
available for
use.

I .The staying in I. A person
Philippine are who
is
a
often and
resident
of
2. permanent or Thailand stays
habitual
or in
Thailand
customary
for 180 days
place of abode
over in a tax
3. Intention to year
reside
2. He derived
assessable
permanently
during
the income from
taxable
year a) a post or
held
used
to office
determine the abroad
tax residence of b) a business
on
individuals but carried
abroad
doesn't
en;iphasize with c) a property
the
physical situated
presence test
abroad and
3.
Bringing
those
assessable
income
into
Thailand
in
the same tax
year

mes

Thailand

Ror,.,,
3.6 The Principle Under the OECD Model

3.6.1 Article 4 Resident

INCE1969

°'

NCIT

*

~@

°'fA~~

The General Principle under Article 4
Article 4(1) the definition of "Resident of Contracting State"
Article 4(2) the Tie-breaker Rule for Individuals
Article 4(3) the Tie-breaker Rule for Companies and other Bodies of Persons

Remark:
The concept of " resident of a contracting state "has various functions and is
of importance in three cases:
I. in determining a convention's personal scope of application ;
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2. in solving cases where double taxation arises in consequence of double
residence;
3. in solving cases where double taxation arises as a consequence of taxation
in the State of residence and the State of source or situs.

The Article is intended to define the meaning of the term "resident of a
Contracting State" and to solve cases of double residence. To clarify the
scope of the Article some general comments are made below referring to
the two typical cases of conflict, i.e .between two residences and between
residence and source or situs. In both cases the conflict arises because,
under their domestic laws, one or both Contracting States claim that the
person concerned is resident in their territory.

Generally the domestic laws of the various State impose a comprehensive
liability to tax-"full tax liability"- based on the taxpayers personal
attachment to the State concerned ( the "Stated of residence" ) This
liability to tax is not imposed only on persons who are "domiciled" in a
State in the sense in which "domiciled" is usually taken in the legislations
(private law). The cases of full liability to tax are extended to comprise
also, for instance, persons who stay continually, or maybe only for a
certain period, in the territory of the State. Some legislation impose full
liability to tax on individuals who perform services on board ships which
have their home harbour in the State.

Conventions for the avoidance of double taxation do not normally
concern themselves with the domestic laws of the Contracting States
laying down the conditions under which a person is to be treated fiscally
as "resident" and, consequently, is fully liable to tax in the that State.
They do not lay down standards which the provisions of the domestic
laws on "residence" have to fulfill in order that claims for full tax liability
can be accepted between the Contracting States. In this respect the States
takes their stand entirely on the domestic laws.

31
This manifest itself quite clearly in the cases where there is no conflict at
all betweer. two residences, but where the conflict exists only between
residence and source or situs. But the same view applies in conflicts
between two residences. The special point in this case is only that no
solution of the conflict can be arrived at by reference to the concept of
residence adopted in the domestic laws of the States concerned. In these
cases special provisions must be established in the Convention to
determine which of the two concepts of residence is to given preference.

An example will elucidate the case. An individual has his permanent
home in State A, where his wife and children live. He has had a stay of
more than six months in State B, and according to the legislation of the
later State he is, in consequence of the length of the stay, taxed as being a
resident of that State. Thus, both States claim that he is fully liable to tax.
This conflict has to be solved by the Convention.

In this particular case the Article (under paragraph 2) gives preference to
the claim of State A. This does not, however, imply that the Article lays
down special rules on "residence" and that the domestic laws of States B
are ignored that in the case of such a conflict a choice must necessarily be
made between the two claims, and it is on this point that the Article
proposes special rules.

24

According to article 4 of OECD Model, it state that whether a person is a
resident of Contracting states depends on the domestic law of contracting
state, such as the Philippines law which source rule is income derived
from sources within the Philippines. So, another person have derived
income in Philippine. Philippine has right to tax from another person
according to "Section 23 (D) under Philippine law An individual alien,
whether a resident or not of the Philippines, is taxable only on income
24

Philip Baker, op.cit., pp. 135-136.
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derived from sources within the Philippines" and Thai law section 41 of
the Revenue Code provides source rule as follows:

1. Income from a post or office held in Thailand
2. Income from a business carried on in Thailand
3. Income from a business of an employer in Thailand and included the
business of the employer outside Thailand
4. Income from a property situated in Thailand.
Therefore, if a person is subject to tax in a Contracting State because
derived income from source in that state, such person would not be
regarded as a resident in that state. Thus, the DTA can't be applied.

3.6.2 Article 15 Income From Employment

The General Principle under Article 15
Article 15(1) The General Rules.
Article 15(2) The Exception to the General Rules.
Article 15(3) Employment on Board a Ship or Aircraft

1. Subject to the provisions of Articles 16, 18 and 19, salaries,
wages and other similar remuneration derived by a resident of a
Contracting State in refilJect of an employment shall be taxable
only in that State unless the employment is exercised in the other
Contracting State. If the employment is so exercised, such
remuneration as is derived there from may be taxed in that other
State.

2.

Notwithstanding the provisions of paragraph 1, remuneration
derived by a resident of a Contracting State in respect of an
employment exercised in the other Contracting State shall be
taxable only in the first-mentioned State if:
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1) the recipient is present in the other State for a period or periods
not exceeding in the aggregate 183 days in any twelve month
period commencing or ending in the fiscal year concerned, and

2) the remuneration is paid by, or on behalf of, an employer who is
not a resident of the other State, and

3) the remuneration is not borne by a permanent establishment
which the employer has in the other State.

4) Notwithstanding the preceding provisions of this Article,
remuneration derived in respect of an employment exercised
aboard a ship or aircraft operated in international traffic, or
aboard a boat engaged in inland waterways transport, may be
taxed in the Contracting State in which the place of effective
management of the enterprise is situated.

3.6.2.1

Income from employment the characteristic of dependent
personal services
INCIT

1. The service provider must be a natural person.
2. The service providers as an employee, provides service to an
3. employer and working under the order or control of an
employer. 25

3.6.2.2 Tax payment in the contracting states.

1. Tax payment in resident country

25

Thanapol Keawsathit, op.cit., pp. 482-483 .
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Tax payment in the resident country according to Art.15
Paragraph 1 allows the resident country to tax according to the
domestic law of that country. In both case of taxable person
provides his service in resident country without going in that
state and in case that the taxable person provides services and
come into that state. But in case that the service provider is
still be the resident country without coming into the source
country. Only resident country has a taxing right, source
country has no right to tax.

Example

SJ

The Thai airway company is a Thai j uristic person, sending
Mr. Black to work as a manager in China. The salary of Mr.
Black will be paid from head office in Thailand. Thai Revenue
Department considers this income as an ·ncome from a
business of an employer in Thailand according to section 41
first paragraph of Revenue Code Thailand will have a taxing
right from that salary under article 15 paragraph 1 of OECD
MODEL when Mr. Black doesn't provide service in Thailand,
his salary which derived from Providing service in China. This
income will not be taxed in Thailand but it is taxable in China
only. If his salary is subject to withholding tax in Thailand,
Mr. Black has a right to get the tax refund. The only situation
that Thailand can tax Mr. Black may be that in that tax year,
Mr. Black has been living in Thailand for 180 days. Under the
Art. 15 paragraph 1 ,the resident country can tax such income
that is paid from Thailand to Mr. Black in China and bring in
such amount of money into Thailand in the same tax year. It
will be under the condition that Thailand can taxes under
section 41 para2 of the Thai Revenue Code. 26
26

Ibid., p. 488.
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2. Taxable in source country

Source country means the state which the taxpayer goes to
work or provides services, therefore it means the state
which the service is provided or the work is done which is
a source of the worker or service provider.

Under Art. 15 paragraph 1, it gives a right to tax to the
source country if the income is from providing service of
dependent agent when a taxable person was sent by his
employer to work or provide service in the source country
or can be called as on-shore service. But when the taxable
person in the source country providing service, it doesn't
mean that source country can always collect tax because
Art. 15 para. 2 state that source country has to exempt the
taxes if all 3 conditions are met according to Art. 15 para.
2 (a)(b)(c).
RIEl.

Under Art. 15 para. 2, the resident country of the taxpayer
has a right to tax from the service provider only which
means the source country has to exempt taxes if all 3
conditions are met according to Art. 15 para. 2 1)2)3) that
are

1) the taxpayer present in the source country whether one
or more periods, not more than 183 days within any 12
month period.
2) the remuneration that the taxpayer derives from
providing services or working in the source country is
paid by or on behalf of the employer which is not a
resident in the source country.
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3) the remuneration wh!ch the taxpayer received does not
bring to calculate as expense for tax payment of PE in the
source country. 27

3.6.3.l Article 23 A

The General principle under Article 23
Article 23A(l) Exemption in the Country of Residence
Article 23A(2) Dividends and Interest
Article 23A(3) Exemption with Progression
Article 23 B(l) Credit for Source Tax Article 23 B(2) Exemption
with Progression. 28

Exemption Method
This method is applied when both contracting states have their
own right to tax on same type of income that will force the
taxpayer to pay his tax twice in both source country and resident
country. OECD Model states that the resident country has a duty
to eliminate the double taxation by using the following method.

Full exemption Method, is the resident country of the tax payer
has to exempt the taxes of its resident which that resident paid the
source country. Thus, the income derived from the source country
and has paid taxes already in the source country, it has no need to
included to calculate to pay tax in the resident country again.

27

28

Ibid., pp.486-488.
Philip Baker, op.cit., pp.364-365 .

37

Exemption with progression method is the resident country of
taxpayer still has a right to bring income whkh derived in the
source country and is taxed in the source country to have a wider
tax base and higher progressive tax rates. It will use such rates
with the income derived in the resident country only. In this
process, it will not include the income derived from source
country as a tax base in the calculation of taxes the resident
country has to use the principle of progressive tax rates only
otherwise it will be as same as the exemption method
Credit Method
This method will be used with the income that can be taxed by
both contracting states such as dividends interests, royalties. The
resident country will deduct the taxes paid in the source country
from the taxes that the taxpayer has to pay in the resident country.
The calculation will base on the income derived from both source
and resident country. There are many types of creditmethods such
as:
IE/

Full Credit Method, the resident country allows the tax payer to
use the taxes paid in the source country to deduct with the taxes
that has to pay in the resident country equal to the amount of taxes
paid in the source country without any limitation. In case that the
tax rate in the source country is higher than the tax rate in the
resident country, the resident country and the Inland revenue
department of the resident country has to refund the taxes to the
taxpayer too. 29 In practice, no country apply the full credit
method.
Ordinary Credit Method, the resident country will allow the
taxpayer to bring the tax paid in the source country to deduct with
the taxes that have to pay in the resident country equal to the
29

Thanapol Keawsathit, op.cit., pp.569-570.
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amount paid in the source country. But the tax credits that the
taxpayer receives must not exceed the amount of taxes that can be
collected by the resident country.

From the latest example of Mr.Chart, he can use the taxes paid in
the source country for 30 million baht as tax credits in the resident
country. But the tax credits must not exceed the amount of taxes in
the resident country; it means that it must not more than 10 million
baht.
The ordinary credit method can be divided to 2 types as follows
I. Underlying Credit
2. Tax Sparing Credit
I) Underlying Credit or Indirect tax Credit, this method is
applied for the income from dividend only. The resident
country of the dividend receiver will allow the taxpayer to
bring the taxes that paid by the juristic persons which paid
the dividends to the source country to use as tax credits in
the resident country equal to the amount of share that the
taxpayer is holding in that juristic person(the dividend
receiver holds the shares of the j uristic persons in the
Source country, they will get a tax credit in the resident
country as egual as the amount that is held.

2) Tax Sparing Credit, the resident country of the taxpayer
has to allow the taxpayer to use the taxes that are exempted
by the investment promotions in the source country to use
as credits in the resident country. The amount of tax credits
that the investors receive will not exceed the amount of the
domestic taxes that they have to pay and deduct with the
taxes in the resident that is calculated from the income
derived from the source country. In fact, the taxpayers
didn't actually any pay taxes in the source country
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according to the law of investment promotions but it is
deemed that the tax payers have paid the taxes already in
the source country and they will have the right to deduct
the taxes paid in the source country with the taxes they
have to pay in the resident country, but, however it cannot
'

be deducted more than the specified tax rates in the
resident country.

3. 7 DTA between Thailand and the Philippines

3.7.1 Article 4 Residence

1. For the purposes of this Convention, the term "resident of a

Contracting State" means any person who, under the laws of that
State, is liable to tax therein by reason of this domicile, residence,
place of incorporation or any other criterion of a similar nature. But
this term does not include any person who is liable to tax in that
State in respect only of income from sources in that State.

2. Where by reason of the provisions of paragraph 1 an individual is a

'
resident of both Contracting
State, then his status shall be
determined as follows:

1) he shall be deemed to be a resident of the State in which he has a
permanent home available to him; if he has a permanent home
available to him in both States, he shall be deemed to be a resident
of the State with which his personal and economic relations are
closer (centre of vital interests);

3) if the State in which he has his centre of vital interests cannot be
determined or if he has not a permanent home available to him
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in either State, he shall be deemed to be a resident of the State in
which he has an habitual abode;

3) if he has an habitual abode in both States or in neither of them,
he shall be deemed to be a resident of the State of which he is a
national;

4)

if he is a national of both States or of neither of them, the
competent authorities of the Contracting States shall question by
mutual agreement.

3. Where by reason of the provisions of paragraph I a person other than
an individual is a resident of both Contracting States, then it shall be
deemed to be a resident of the State where it was incorporated.

3.7.2 Article 15 Personal Services

1.

-,...

Subject to the provisions of Article 16,18,19,20 and 21, salaries,
wages and other similar remuneration or income for personal
(including professional) services derived by a resident of a
Contracting State, shall be taxable only in that Contracting State,
unless the services are performed in the other Contracting State. If
the services are so

2.

performed, such remuneration or income as is derived there from
may be taxed in that other Contracting State.

3. Notwithstanding the provisions of paragraph 1, remuneration or
income derived by a resident of a Contracting State for personal
(including professional) services performed in the other Contracting
State shall be taxable only in the first-mentioned Contracting State
if:
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1) the recipient is present in the other Contractir..g State for a period
or periods not exceeding in the aggregate 90 days in the case of
professional services and 183 days in other cases, in the calendar
year concerned; and

2) the remuneration or income is paid by, or on behalf of, a person
who is a resident of the first-mentioned Contracting State; and

3) the remuneration or income is not borne by a permanent
establishment which that person has in the other Contracting
State.

3.

The term "professional services" includes independent scientific,
literary, artistic educational or teaching activities as well as the
independent activities of physicians, lawyers, engineers, architects,
dentists and accountants.
e,RIEl.

4.

Notwithstanding

the

preceding

provisions

of

this

Article,

remuneration in respect of employment as a member of the regular
crew or complement of a ship or aircraft operated in international
traffic by an enterprise of a Contracting State shall be taxable only
in that State. 30

The criteria of the Art. 15 in case of Thailand is a resident country are as
follows:

1. Salaries, wages and other similar remunerations or income from
personal services( including professional services) shall be taxed only
in Thailand.

30

OECD Model , in

www.Rd.go.th, access date August 9, 2007.
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2. But if such salaries, wages and other similar remunerations or income
from personal services(including professional services) are the income
derived in Philippines, such income may be taxed in Philippines.
3. Thailand has a right to tax on the remunerations or income from
services that are provided in Philippines if these 3 conditions are
fulfilled

1) The employee is working in Philippines for a period or periods
aggregated more than 183 days.

2) The remuneration of an employee derived from or on behalf of an
employer in Thailand.

3) Such remunerations of an employee does not include as expenses

=

of the PE in Philippines.

3.7.3 Article 23 Elimination Of Double Taxation
NCrT

1. In the case of Thailand:

A

*

1) Philippine tax payable in respect of income derived from the
Philippines shall be allowed as a credit against Thai tax payable in
respect of that income;

2) Where such income is a dividend paid by a company which is a
resident of the Philippines to a company which is a resident of
Thailand and which owns not less than 15 percent of voting shares
of the company paying the dividend, the credit shall take into
account the Philippine tax payable by that company in respect of
its income, and
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3) The credit shall not, however, exceed that part of the Thai tax, as
computed before the credit is given, which is appropriate to such
item of income.

2.

The term "Philippine tax payable" shall be deemed to include the
amount of Philippine tax which would have been paid if the Philippine
tax had not been exempted or reduced in accordance with this
Convention and/or the special incentive laws designed to promote
economic development in the Philippines, effective on the date of
signature of this Convention, or which may be introduced in the future
in the Philippine taxation laws in modification of, or in addition to, the
existing laws.
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The major points of the elimination of double taxation m the DTA
between Thailand and Philippines are as follows

-

J:llt

In case that Thailand has to eliminate the double taxation (Thailand is a
resident country)

I.

The DTA between Thailand and Philippines use the Ordinary
Credit Method. Thailand will give tax credits equal to the amount
paid in Philippines.

2.

In case that the income is the dividends derived from holding
shares in Philippines' company for more than 15%,
Credit method and Credit method will be applied.

31

Ibid.
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Chapter 4
Analysis of the Problems on Business of Employer in Thailand

4.1 Analyzing the Problems Concerning the Definition of "the Income from
Business of the employer in Thailand" 32

The interpretation can be divided in 2 ways that are the word "in Thailand"
should apply only with the word "the employer" or "use with the business and
the employer"

The first idea, the word " in Thailand " used for "both the business and the
employer". This is in the case of doing business in Thailand and the employer
has a business in Thailand also.

It means only the business of the employer in Thailand and exclude the
business of the employer in the foreign country according to Tax ruling
Kor.Khor.0802/93 14, issued date 4 July 1988, Mr.A is an employee of the
Thai international airline company in Thailand. His employer sends him to
work in foreign country. Mr.A stay in Thailand aggregated more than 180
days, and his the salary is paid from the employer in Thailand. This is deemed
to be an income from business of the employer outside Thailand. Mr. A is not
subj ect to PIT under section Al paral and the employer is not require to
withhold the tax. This interpretation will not cause the source of Thailand
overlap with source in the foreign country. In the past, the Thai Revenue
Department's interpretation applied the first idea but the tax base is more
narrow the second idea.

32

Section 41 Para 1 of revenue code state that "Every person who in the
course of the preceding tax year derived assessable income under Section 40
from a post or office held or business carried on in Thailand, or from business of
an employer in Thailand, or from a property situated in Thailand shall pay tax in
accordance with the provisions of this Division, whether such income is paid
within or outside Thailand"

45
The second idea the word "in Thailand" applies only to the word "the
employer". This interpretation is focused on the employer in Thailand even a
business of the employer is forever, outside Thailand but in practice Thai
Revenue Department looks only whether salary is paid by employer in
Thailand or not.

According to Tax ruling Kor.Khor.0811/03366 issued date 16 April 1999 Mr.
A had worked as a manager of the branch in China for 2 years. Mr. A came
back into Thailand which aggregated not more than 180 days. The employer
paid the salaries to the employee who works in China by depositing the
money in the bank from Thailand. The employer paid the salaries according
to section 40(1 ) of the Revenue Code to the employee. The employer has to
withheld the tax from the whole salaries according to section 50(1) of the
Revenue Code and the employee who had income had to pay personal income
tax according to section 41 paragraph 1

In the present, Thai Revenue Department uses this second idea and give an
importance to the place of payment. This interpretation will cause double
taxation between Thailand and the country which claims the right to tax as a
source country which is overlapped of the right to tax.
Table 7 The interpretation of the word business of the employer in Thailand
can be interprete in 2 ways
"app y
" the
. t means on y t e usmess o
the employer m Thailand and
exclude the business of the
employer in the foreign country.
The employee has a duty to pay
tax under section 41paral
according to the principle of
source rule.

. ocuses on t e emJ? oyer m
Thailand whether busmess of
employer outside Thailand
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Table 7 (continue)
The narrow interpretation

The extensive interpretation

3. The income which the
employee received because of the
employer in Thailand sent work
with PE in the foreign country, it
is deemed to be an income from
business of the employer outside
Thailand.

3. The mcome which the
employee received because of the
employer in Thailand sent to
work with PE in the foreign
country, it deemed to be an
income from business of the
employer in Thailand.

4.
According
to
rulingKor .Khor. 0802/9314
Access Date 4 July 1988

Tax 4. According to Tax ruling
Kor.Khor.0811/03366
Access
Date 16April 1999,
Kor.Khor.0811/221 5 Access Date
8 March 2001

5. The employee is not subject to
PIT according to section 41 paral
and the employer is not require to
withhold the tax

5. The employee is subject to PIT
according to section 41 paral and
the employer is a require to
withhold the tax

6. It has no problem about 6. It has a problem about
overlapping of a right to tax overlapping of a right to tax
between Thailand and foreign between Thailand and foreign
country
country
7. In the past

7. In the present

The Supreme Court Decision No.6054/2549
The defendant is an employee of Italian-Thai Development PLC which is
a Thai Juristic person under Thai law and has its objectives for doing
business of construction for both inside and outside Thailand. The
company sends the defendant to work for the employer to fill the sea and
to build a road for the Philippines government. This company sent the
defendant to work in the Philippines for 310 days. The employer paid the
salaries for the employees' work there by depositing the money in the
bank from Thailand and withheld some income of the defendant for
submitting to the Revenue Department in Thailand. While the defendant
was in the Philippines, he had to pay taxes in the Philippines and paid to
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tax agam m Thailand. The income from business of an employer
according to section 40( 1) of Revenue Code which the

d~fendant

derived

from business of an employer in Thailand. Therefore, the defendant has to
pay personal income tax for Thailand according to Section 41 Para 1. such
provision means the income of the taxable person that is an employee of
an employer that is doing business in Thailand and that employee works
for an employer which is doing business in Thailand. And the employer
pays salaries for the employee's works whether such employee works in
Thailand or outside Thailand and whether the employer pays for the
employee inside or outside Thailand. It is deemed that the employee has a
source of income in Thailand and has a duty to pay PIT in Thailand.

The interpretation of the supreme court for collecting tax on personal
inco)lle tax , the consideration are as follow:

1. The taxpayer is the employee of the employer which is doing business
in Thailand.
2. The employee has worked for the employer which is doing business in
Thailand.
3. The employer paid the salaries whether such employee has worked
inside or outside the csmntry.

I

-

4. Whether such employer has paid the salary to the employee inside or
outside Thailand.
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Table 8 The interpretation of the word "business of the employer in Thailand"

The interpretation of
the su reme court
1. The taxpayer is the employee of the
employer which is doing business
in Thailand.
2. The employee has worked for the
employer which is doing business
in Thailand.

The interpretation of
Thai Revenue De artment
1. The contract of the employment in
Thailand.
2. Whether such business is done inside
or outside Thailand but the employer
must do business in Thailand.

3. The employer paid the salaries for 3. Whether the payment of the salaries
remuneration for this work whether is done inside or outside Thailand.
such employee has worked inside
or outside Thailand.
4. Whether such employer has paid
the salary to the employee inside or
outside Thailand.
The interpretations of Thai Revenue Department and The Supreme Court are in
the same direction. The word "in Thailand" apply only with the word "the
employer", it focus on the employer in Thailand whether it's a business of the
employer inside or outside Thailand. But in practice Thai Revenue Department
look only salary is paid by employer in Thailand. It is deemed to be the income
from business of the employer in Thailand. The em loyee is assessed on his
income under section 40(1 ). The employee is subject to pay PIT according to
section 41 para 1 and the employer has an.obligation to withholding the tax.
In fact, the content of section 41 paragraph 1 does correct but the interpretation of
Revenue Department should should

1. a business of the employer in Thailand
2. The employer in Thailand but RD considers only income is paid from
Thailand and does not no consider whether the employer doing
business in Thailand or not. The word "whether such income is paid
within or outside Thailand" use when it is sured that source of income
is in Thailand
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This interpretation doesn't consistent with the general source rule and it causes
overlap of a right to tax between Thailand and Philippines (source country) in the
way that damage the taxpayer. The taxpayer has to pay tax twice, with no relief
of double taxation, because it is one type of double taxation that is called sourcesource conflict From the general principle of the DTA, the resident country has to
eliminate the double taxation but in this case the employee resides in Thailand
aggregated not more than 180 days in tax year. Therefore, the employee is not
deemed to be a resident of Thailand and thus, will not get the benefits from such
theDTA.

SJ

The principle and the reason to support that the interpretation Thai
Revenue Department and The Supreme Court does not sounds correct

1. The meaning of source country is the location of the economic activity
that generates the income and any income derived from the activities
carried on within a country is sourced in that country.

In my opinion, in case that sending the employees to work outside
Thailand and his salaries is paid from Thailand, Thailand is only a
place for payment of the income because the business of an employer
is in Thailand but the activities are not performed in Thailand. The
only reason that Thailand claim the right to tax on this income is this
income it is are paid from Thailand. This interpretation is not
consistent with the general source rule base on real source country.

2. The meaning of income from employment of dependent personal
services under OECD MODEL Art.15(1),.the word "the employment
is exercised in the other Contracting State" means the state which the
work is done or services are provided is a source country The source
country has a right to tax the income from this employment.
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In my opinion the employee has been working in Philippine for 310
days and did not worked in Thailand. Therefore, Thailand has no right
to tax. The interpretation of Thai Revenue Department does not
consider the taxing rights of the source country under Art.15 (1) of
OECD Model, Moreover, it should be consider as the employee has
worked

under the order or control of the employer also. If the

employer in Thailand has order the employee Thai Revenue
Department would have a subject to tax. But if the employer in the
Philippines has order the employee Thai Revenue Department would
not have a subject to tax from these salaries of the employee.
According to Art.15 (2) Thailand will have a right to tax if all the 3
conditions are fulfilled

1) The employee goes to work in Philippine for a period or period
aggregated more than 183 days.
2) The remuneration that the employee received is paid by the
employer in Thailand.
3) The remuneration that the employee received does not bring to
calculate as expense for tax payment of PE in Philippine.

3. The interpretation of tax law has to be strictly interpreted because
Revenue Code is consider as a pub1ic law which determines the duty
of people to that state. It has an effect to the right and liberty and
rights in the property of the people, therefore, it should be strictly
interpreted that has no effect with the benefit taxpayer. The law must
be clearly stated for giving a right to tax. In case of unclear definition,
it should interprete by giving benefits for the taxpayer. (Taxpayer
don't have to pay tax) 33
33

The interpretation of tax law, it has to be strictly interpretated because it
has an effect with the benefit of the people. Therefore, the tax collection from any
person has to be specified by the law that is clearly stated that the state has a right
to tax when the law which is used for collecting tax is unclear or it is ambiguous
or it can he interpreted in many ways the interpretation has to be done in the way
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In my opinion, it is the interpretation of Thai Revenue Department
foat cause damages to the taxpayer, since he has to pay tax twice. This
a is one type of double taxation, So called " source-source conflict".
From the general principle of the DTA, the resident country has to
eliminate the double taxation but in this case the employee resides in
Thailand aggregated Not more than 180 days in tax year. The
employee is not deemed to be a resident of Thailand and will not get
the benefits from the DTA.

*

0

A

*

of giving benefits to the taxpayer. It can be interpreted for the bad effects to the
taxpayers.
The English Court used this interpretation for a long time. The sample
case which used the principle of strict interpretation is " Cape Brady Syndicate
VS V.I.R ". Comrs (1921) in this case, the judge Rowlatte said that " In a taxing
Act one has to look merely at what is clearly said. There is no room for any
intendment. There is no equity about a tax. There is no presumption as to a tax.
Nothing to be read is, noting is to be implied. One can only look fairly at the
language used." From the principle of strict interpretation. If the interpretation
has the word or the massage which is not clear or it can be interpretated in many
ways. The English Court would give benefits for the taxpayer in case of the law
is not clear but if the word or the massage which is clear, the English Court
would interpreted it by using the natural meaning. And the interpretation for the
exception in the law, The court would strictly interpreted and if the example has
the word or the massage are unclear the court would interpretated in the way of
giving bad effects to the taxpayer.

Chapter 5
Conclusion and Recommendation

5.1 Conclusion

The source principle under section 41 paragraph I gives the main principle of the
business of employer in Thailand and also covers to the business of employer in
foreign country. The interpretation of the Thai Revenue Department regarding
source principle includes the business of the employer in the foreign country also.
If there is a payment of income in Thailand but the employee is working in the

foreign country, it is deemed that Thailand is a source of income. This
interpretation of the Thai Revenue Department did not base on the general source
principle that is income generated in which country, such country will have a
right to tax. This will cause a double taxation to the taxpayer.

-

The rule for income tax purpose which the States all over the world use for
determining tax burden have three rules which are Residence Rule, Source Rules
and Nationality Rule. Source rule means taxpayer who derives income from any
country has to pay tax in that country whether such taxpayer is a residence of that
state or not. Residence Rule means a person who has a domicile in one country
has to pay tax to that state whether that person derives income from that country
or has a citizenship of that country or not. Most countries use the number of
about 180 days or over to ciassify the status of residence. Citizenship Rule, the
state which collects taxation has a relationship with a taxpayer who is a citizen or
has a nationality of this state, and does not consider whether a taxpayer has a
domicile in the state or not and whether that income is derived from source inside
or outside that state. Thailand uses Residence Rule and Source Rule. A natural
person who is not residing in Thailand has to pay tax according the Thai Revenue
Code and also has to pay tax to resident country. Such person will have to pay tax
twice and cause a double taxation which it is a heavy burden for taxpayer.
Therefore, it has a double taxation relief for natural person by providing a Double
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Taxation Convention. Double taxation can be divided into 2 categories that are
Economic Double Taxation which means same income has been taxed twice in
the different person and Juridical Double Taxation which means same income has
been tax twice in the different states Unilateral relief there are 3 methods of as
follows Exemption Method, the principle is that the resident country of the tax
payer has to exempt the taxes of its resident which that resident has paid to the
source country. Thus, the income derived from the source country and has paid
taxes already in the source country, has no need to included to calculate to pay
tax in the resident country again, Credit Method, the resident country will allow
the taxpayer to bring the tax paid in the source country to deduct with the taxes
that have to be paid in the resident country equal to the amount paid in the source
country. But the tax credits that the taxpayer would receive must not exceed the
amount of taxes that can be collected by the resident country. Deduction Method
it deems the taxes that paid in source countries as expenses in calculating income
taxes in the resident countries but this method is just one part of elimination of
double taxation. The government of resident country can use for that the
government doesn't want the people in country to invest outside the country
because this method, will make the investors to pay taxes more than investing
inside the country. Although the tax rate of resident country is higher than the
source country. If the investor choose to invest inside the country.
11

The principles of domestic tax system, there are two main categories of tax
subjects: Resident: they are taxable on their worldwide income ("unlimited or full
liability") (residence base taxation), Non-resident: they are only taxable income
and gains within the country (limited liability)A tax resident is under the
domestic law in the part of resident and for the non-resident it will be under the
part of non-resident.

A non-resident normally pays tax on the income derived from source country
only. Tax liability is limited to tax on the income derived from domestic source
("source based taxation")The principle of OECD MODEL Article 15 states that
the income from employment is sourced where the place of activities that
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generate the income. Include foreign law as Australia, Canada and the Philippines
give the meaning of source rule are the same OECD MODEL and the meaning of
source rule should limit only all source of income within these countries exclude
source of income outside country.

The meaning of business of the employer in Thailand, Thai Revenue Department
interprets the word " in Thailand " apply only to the word "the employer". This
interpretation is focused on the employer in Thailand whether it' s a business of
the employer outside or inside Thailand. But, in practice Thai Revenue
Department looks only the fact that salary is paid by the employer in Thailand.
This will cause double taxation between Thailand and the country which claims
the right to tax as a source country.

Thai Revenue Department should change the interpretation of the word "business
of the employer in Thailand" to be used for " both the business and the
employer". It means only the business of the employer in Thailand and exclude
the business of the employer in the foreign country. By doing this can solve the
problem of double taxation in this case.
CIT

5.2 Recommendation
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From the problem mention, it is recommended that the word " business of
employer in Thailand" under section 41 of Thai Revenue Department should
change the interpretation that only the business of in Thailand and not include the
business the employer in the foreign country or Thai government can solve this
problem by enacts a new regulation in a form of the Royal Decree as the Royal
Decree No.300 34 allowing the taxpayer to bring the taxed paid in the foreign
countries to deduct or receive tax credits in Thailand.

34

See Appendix.
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Royal Decree No. 300 concerned with allowing tax credits to the taxes paid in the
foreign countries for the juristic persons that has the main principle as follows " the
company or juristic partnership that is set up under Thai laws has income from the
business in the foreign countries may have to pay taxes on such income for both
foreign country and Thailand. For the purpose of tax relief, in case that there is a
double taxation, the company or juristic partnership will get the ordinary credits by
allowing to use the taxes paid in the foreign country to deduct or get tax credits but
not exceed the taxes it has to pay in Thailand." Thus, if the taxes paid in the foreign
country are more than the taxes it has to pay in Thailand, The amount exceeded, the
taxpayer has to bear such burdens. And the amount exceeded cannot be used for the
next tax year".

Notice:

~+

~

The foreign taxes that can be used as tax credits have to be the income taxes only. If
they are the indirect taxes such as VAT, They cannot get tax credits because the
indirect taxes are collected by the territorial principle. So, they will not have the
double taxation in the international level.

It can be seen that in the present Thailand uses the tax credit method to eliminate the
double taxation. Such method is applied with the companies and juristic partnerships
only. An individual taxpayer that has the source of income from the foreign countries,
they cannot bring the foreign taxes paid for getting tax credits to deduct with the taxes
that the taxpayer has to pay in Thailand. The reason is that the taxpayer which has to
pay the PIT, the Revenue Code states in the section 41 paragraph 2 that the resident
of Thailand has the income from source outside Thailand. The taxpayer has to pay
taxes in Thailand only in case that the taxpayer brigs the income into Thailand. If the
taxpayer does not bring in such income, the taxpayer will not have to pay taxes in
Thailand. In practical, if the taxpayer brings in such income in another tax year, the
Revenue Department will not collect the taxes. The author thinks that although there
is a relief from the Revenue Department but in case of bringing such income into
Thailand in the same tax year of deriving such income and cause the international
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double taxation. The method that should be used in the elimination of double taxation
by applying the tax credit method as same as in the CIT taxpayer and makes it fairer
to the taxpayer. This will stimulate the taxpayer to go to work abroad. And the income
will be generated more. And it will be good for the domestic economic and the society

of the country.
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