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ABSTRACT

Nowadays, the economic system of Thailand is developing continually,
including trading part. Due to the ever growing of economy, both domestic and
foreign investors have fi led a number of cases to the Court of Justice in order to
solve their problems in mortgage enforcement. It is noted that there are many cases
accumulated wl;iich is in pending for judgment in the court. It is a major problem in
developing domestic economy as well as international business growth. In order to
facilitate the business growth, this independent study paper therefore aims to study
the principle of Thai Civil and Commercial Code concerning mortgage enforcement.

This independent study paper provides background, principle, characteristics of
mortgage law and the legal proceeding of mortgage enforcement in Thailand,
including the problem in submitting mortgage enforcement case as an ordinary case.
Moreover, there will be a recommendation to solve the problem on mortgage enforcement
by referring to the law of other countries as a model law. The study focuses directly
on the problem of mortgage enforcement in Thailand which is governed by the Civil
and Commercial Code. Normally, the legal proceeding of the mortgage enforcement
is the ordinary case. Therefore, it increases a number of cases in the court. In this
regard, it is a good opportunity to study the principle of mortgage enforcement in
other countries.

According to the study, two systems of mortgage enforcement are presented;
the first one is the judicial system and the second one is the non-judicial system. The
non-judicial is based on the Power of Sale principle, this system has been used in the
United Kingdom and the United States of America. The Power of Sale permits

lV

mortgagee to close the mortgage enforcement by themselves. This system reduces
number of court's cases; furthermore, it can reduce the delay of enforcement.
Therefore, this study recommends Thailand adding the Power of Sale into the
provision of mortgage in The Civil and Commercial Code. It is likely that if the
Power of Sale is applied to Thai cases, the mortgagee will have more chance to
acquire the property and the number of cases in the court on this problem will be
decreased. Furthermore, it will enhance the economy and development of country in
the future.
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Chapter 1
Introduction
1.1 Background and General Statement of the Problems
As a result of the requirement of working capital and long-term financial of
business, currently loan with securities are widely accepted and used. One of the
most common types of securities is mortgage. In Thailand, provisions of mortgage
have been included in the Civil and Commercial Code as a type of specific contracts.

Mortgage ·s the form of securing debt in which the mortgagor uses
immovable property or movable property which can be mortgaged, to secured
debt. In present, the provisions under Thai law which uses to govern the case of
mortgage are within section 702 to section 746 of the Civil and Commercial
Code. These sections empower the mortgagee to be paid out of the mortgaged
property. However, in the case where the mortgagor do not paid out the
mortgaged property, sections 728 provides that, in order for the mortgagee to
enforce the mortgaged property, the mortgagee must notify the debtor in writing
to perform his Qbligation within a reasonable time to be fixed in the notice. Once
the debtor received the notice and f ails to comply with such notice, the mortgagee
may enter an action in the Court for a j udgment ordering the mortgaged property
to be seized and sold by public auction. These provisions of the Code regarding
mortgage do not provide any other way for the mortgagor to claim foreclosure of
the mortgaged property with the exception of section 729 which provides that the
mortgagee is entitled to claim foreclosure of the mortgage in the case where the
debtor has failed to pay interest for five years and the mortgagor has not satisfied
the court that the value of the property is greater than the amount due and there
are no other registered mortgages or preferential rights on the same property.
From the section 729, it is clear that if the case of mortgage does not falls within
section 729 of the Civil and Commercial Code, the only way the mortgagee can
enforce mortgaged property is by entering action to the court for the order for
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seizer of the property to be sold in public auction. Moreover, section 711
prohibits the mortgagee to enforce the mortgage by himself.

Additionally, "the complexity of society leaded to a great number of legal
disputes as a result the excess cases are primary problem of the justice procedure of
every countries. Although, Thai courts of justice have introduced continuous hearing
system, however, the parties have to wait for a while before their case be consider in the
court. Especially, the process of mortgage enforcement, it takes time so, it may not be
adequate when comparing to the lost. The problems of mortgage enforcement
happen not only from the comp lexity o f the court proceeding but also from the
process of executi on and public auction. All these processes cause the
slowness in mortgage enforcement which is not effect only to the parties, but
also the whol e economic system in Thailand". 1

Therefore, to help ease the problem regarding the enforcement of mortgaged
property, Thailand should adopt the "Power of Sale", mortgage enforcement system
in England and United States of America, into Thai law regarding mortgage. This
system pem;iits the mortgagee to enforce mortgaged property, through public auction
by himself.

y adopting the "Power of Sale" and providing the strict provisions

regarding the criteria of the case and conditions for exercising the power, Thailand
will be able to reduce the number

o~

actions which en ter into the Court each year

while protecting the interests of both pai1ies.

1.2 Hypothesis
To help ease the number of actions and cases which are being enter into the
Court

system of Thailand each day, in addition to speeding up the process of

enforcing the mortgaged property while providing equality and fairness to all parties
involved with mo11gage, Thai legislative should amend sections 728 and section 729
1

Manisara Chulasamaya, "Is it a time to use "Power of Sale" for solving

mortgage enforcement problem in Thailand," Thai law forum (June 2004), At
http://www.thailawforum.com/articles/mortgagel .html. (last visited 31 May 2008).

3
of the Civil and Commercial Code by adopting the theory of the "Power of Sale" to
be one of the way to enforce mortgaged property instead of requiring every action to
be enter into the Court for the order of the seizer of mortgaged property for public
auction. In addition to lessen the time consuming process and the number of actions
being enter into the Court each day, adopting the theory of the "Power of Sale" into
Thai law regarding mortgage will also help to promote the growth of economic
system in Thailand because the mortgagee no longer has to go through the time
consuming process through the court, instead they will be entitle to enforce the
mortgaged property by themselves.

1.3 Objectives of the Study
The obj ectives of the study are as follows;
1.3 .1

To examine the problems of the mortgage enforcement, the meaning

of the Power of Sale foreclosure.
1. 3.2

To study the principle of the Power of Sale foreclosure.

1.3.3

To analyze the implementation of the Power of sale foreclosure under

the mortgage law of Thailand to reduce problems of mortgage enforcement.
1

1.4 Study M ethodology

err

A

NCE1969
This study paper uses documentary research in the research methodology and
complies the documents in both Thai and English languages in the text books,
website, journals, articles, theses, and researches.

1.5 Scope of the Study
This study is to study about the meaning that we will apply for the mortgage
enforcement. There are many laws protected the mortgagor and the mortgagee, and
also Thailand does not have the regulation about the mortgage enforcement, so the
researcher would like to concentrate on this problem by studying the advantages of
the Power of Sale with the foreign countries laws.

4

1.6 Expectation of the Study
1.6.1 To know the problems of the mortgage enforcement and how to apply
law.
1.6.2

To understand the principle of the foreclosure by Power of Sale and

the mortgage law.
1.6.3

To know the implementation of the foreclosure by Power of Sale.

1.6.4

To know an appropriate way that can reduce the problem of mortgage

enforcement law in Thailand.

ABO
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Chapter 2
The Principle Law about Mortgage
Enforcement and Its result
This chapter will examine the general principle of mortgage law according to
the Civil and Commercial Code and the mortgage enforcement law in Thailand
which also provided in the Civil and Commercial Code and the Civil Procedure
Code. This will provide in part of the legal proceeding of the court and the executing
officer according to the Civil Proced4re Code.

2.1 The General Principle of Mortgage

y
()A'

The general principle of mortgage under Thai Civil and Commercial Code is
provided' under section 702-746. According to section 702, a mortgage is the process
in which the mortgagor uses immovable property or movable property that can be
used to mortgaged, to secure the performance of the debtor.

.<e'

A mortgage contract is a bilateral contract, serving as an accessory contract to
the principle contract, the party that uses the property to secure the performance of
the debtor is called the "Mortgagor" and the party that accepts such property to
secured debt is called ('Mortgagee", which usually is the creditor in the principle
contract. Additionally, Thai Civil and Commercial Code also provides that the
Mortgagor must be the owner of the property which used to secured debt with the
Mortgagee; however, the mortgagor and the debtor may or may not be the same
person. In the case where the debtor is in default, the mortgagee shall then have the
right to enforce the mortgage property. In general the way to enforce a mortgage
under Thai law is only through public auction after the mortgagee entered the claim
to the court.

2

2

Jirttra Pienlumlert, Explanation of Suretyship Mortgage and Pledge Law,

ed. (Bangkok: Nititham, 2546), p. 47.

i 11
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Since a mortgage contract is an accessory contract which is considered as a
secondary obligation; therefore, the mortgage contract cannot take place if there is no
the primary obligation or the principle contract because the mortgage is the method
that · the mortgagor brings his property to secure the debt. The primary obligation
must be a valid obligation like the case of the suretyship. If the primary obligation is
not valid, the mortgage contract which is the secondary obligation also shall not be
valid.

2.2 Characteristics of Thai Mortgage Law

According to the Civil and Commercial Code of Thailand B.E 2535,
characteristics of a mortgage contract are as following;
1. Mortgage contract is a bilateral contract, which means that there must be

at least two parties to the contract.
2.

Mortgage contract is a reciprocal contract whereby the mortgagor brings

forth an immovable property to secure the performance of obligation and mortgagee
gets to reserve mortgage property as a security.
3. Mortgage contract serves as an accessory contract to the principle

contract, which means that there must be a principle contract and such principle
contract must be valid.
4. A person may mortgage his property as security for the performance of an

obligation by another person.3 However, the mortgagor is not allowed to force the
debtor to firstly perform. Contrary to the suretyship law in which the surety may
request that the debtor be first called upon to perform in accordance with Section
689. 4

Mortgage is separated from suretyship and section 689 of the suretyship
is not applied to mortgage enforcement. This was confirmed by the Supreme Court
decision No. 1187/2 517 that "In the case that the third person mortgaged his property

3

Section 709 Thai Civil and Commercial Code.

4

Jirttra Pienlumlert, Explanation of Suretyship Mortgage and Pledge Law,

pp. 49-50.

7

to secure the debtor's obligation, it has to enforce according to the Civil and
Commercial code which in part of the mortgage did not provide to use Section 689
of the suretyship to enforce the mortgagor. Therefore, the mortgagor cannot enforce
from the debtor's property and cannot request to enforce from the surety's property
before enforcement the mortgage contract".
5. Furthermore, Section 710 also allows for one obligation or performance
to be secured by more than one mortgage contracts because the value of one property
may not be enough to secure one obligation and the mortgagor may not mortgage the
full part of his property. 5 On the other hand, the same mortgage of property can also
be used to secure the performance of several obligations. 6
For example; Mr.A borrows 300,000 baht from Mr.B and mortgages
1,000,000 baht of land to secure this debt. Then Mr.A borrows 200,000 baht from
Mr.C secure the performance by mortgage of the same land. After that Mr.A borrows
100,000 baht from Mr.D and also secure the performance by mortgage of such land.
From aforesaid example, Mr.A can mortgage the same piece ofland to secure
the performance of several obligations because the value of the properties may be more
than the obligation.
ROT1t

2.2.1

fl IE{

Property which can be mortgaged

According to Thai law, properties can. be classified into 2 types which
are movable and immoveable pi;:operty as specified in section 138 and 139 of Civil
Commercial Code. 7

Section 138 of Thai Civil and Commercial Code provides the
definition of movable property that property includes thing as well as incorporeal
objects, susceptible of having a value and of being appropriated. While, Section 139

p. 50.

5

Section 734 Thai Civil and Commercial Code.

6

Section 712 Thai Civil and Commercial Code.

7

Jirttra Pienlumlert, Explanation of Suretyship Mortgage and Pledge Law,

8

states that immovable property denotes land and things fixed permanently to land or
forming a body therewith. It includes real right connected with land or things fixed to
or forming a body a body with land.

However, property that can be used to mortgage has been specifically
provided within section 703 of Thai Civil and commercial Code.
1. Immovable of any kind can be mortgaged.
2. The following movables can also be mortgaged provided they are
registered according to law:
(1) Ships or vessels of five tons and over;
(2) Floating houses;
(3) Beast of burden;
(4) Any other movables with regard to which the law may provide
registration for that purpose.

From this section, it can be concluded that pi;operties which can be
mortgaged are divided into 2 types which are immovable property and special
movable property.

8

The first type of property which can be used to mortgage is
immovable property such as land, home, cultivated Land, or field. In this regard,
Prof. Bunyad Sucheva explained that immovable properties extended to real rights
connected with land or thing fixed to or forming a body with land and according to
the Land Code Section 1. However, the whole definition of land in the Land Code
cannot be applied in the Civil and Commercial Code. 9

8

9

Ibid., pp. 51-52.
Bunyad Sucheva, Explanation of Thai Property Law, 5th ed. (Bangkok:

Jirarajchakarnpim, 2542), pp. 87-95.

9

The possession of this type of property is required to be registered
by the competent official; then, to mortgage of this type of property must also be
registered by the competent official accordingly.

The second type of property which can be used to mortgage is
some movable properties which are categorized as special movable properties under
Thai law; for instance, ships or vessels of five tons or over, floating houses, or beasts
of burden. The moveable property according to Section 703 in the Civil and
Commercial Code has to be the movable property which has already been registered.
Additionally, if such property has not

b~en

registered, it cannot be mortgaged

because the mortgage is the contract that the mortgagor assigns the property to the
mortgagee without delivery such property, therefore, registration of the property will
serve as evidence of ownership and mortgage contract. Nonetheless, even if such
property is still under a purchase contract of paying by installment, such property can
still be used as a mortgage property, as shown in the Supreme Court Decision No.
503/2504 says that "the hirer in the hire-purchase contract brought the machine of
the mill to mortgage while such machine is in the process of the paying by
installments. Such mortgage contract will be deemed to contravene with Section 705
in the Civil and Commercial Code.

Ncrr

This is because the formation of a mortgage contract mainly
focuses on the owner of the mortgage-property. The machine of the milling is not the
component part of the mill so such machine cannot be mortgaged according to
Section 703 in the Civil and Commercial Code".

2.2.2

Form of Mortgage

The form of the mortgage contract under Thai law is provided under
section 714 of Thai Civil and Commercial Code that the mortgage contract has to be
made in writing and registered by the competent official. Therefore, if mortgage

10

contract is not made in writing and register with the competent official such contract
shall be invalid. 10

2.2.3

Rights and Duties of the Parties

The rights and the duties of the mortgagee and the mortgagor are as
follows :
1. Section 722 says that the mortgage is a right over securities or
other real right and section 723 provides the rights and duties over the mortgaged
property by mortgagor which can be the debtor (in loan contract) or the third person
who brings the property to secure the obligation.
Mainly, "mortgagee has rights to be paid before other creditors. In
case the mortgagor performs the obligation for the debtor to stop the mortgage
enforcement, the mortgagor can recover the amount of payment from the debtor". 11
For the mortgagor who performs the obligation, or whose property
is enforced, has no right to ask for any payment from other mortgagors.
2. Section 724-727 provides the rights and duties of the third
person. 12 The obligation of the third person in these sections will only occur in the
case where the third person who mortgaged his properties for performing the primary
debtor. Is the mortgagor and had mortgaged his property to secure the debtor' s
obligation.
3. Regarding the right of the creditor who are also the mortgagee
according to the Civil and Commercial Code, as the loan contract is the primary
obligation and the mortgage contract is secondary obligation and it then can be
separated from each other. Therefore, such creditor has the right to file the case to
the court as a principle creditor according to the loan contract (primary obligation) as

10

Ibid., pp. 87-95 .

11

Section 724 Thai Civil and Commercial Code.

12

Chumpol Janthratip, The explanation of Thai Civil and Commercial Code

about Suretyship, Mortgage, and Pledge,
PublishingCo., 2545), p. 89.

3th

ed. (Bangkok: Thammasart University

t (''°''1 0

11
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in Section 214 or file the case as the mortgagee according to the mortgage contract
(secondary contract) as in Section 724-735.
4. In case of the plaintiff files the case as the mortgage case
according to the mortgage contract, Section 733 provides that if the estimate value of
the property, from both foreclose or public auction, are less than the amount due, the
debtor of the obligation shall not be liable for the difference. However, the parties
can exclude the Section 733 because this section is not related to the public order or
goods moral, so such agreement will not be void.

The Supreme Court

Decision No. 1313/2480 stated that "The

mortgagee and mortgagor may agree in the mortgage agreement that if the estimated
value of the property, in case of auction, is less than the amount due, the debtor of
the obli gation shall be liable for the rest. This agreement is not against the public
order and not required to register with the officer".

The Supreme Court Decision No.474/2502 stated that "The clause in
mortgage agreement provided that if the value of mortgage property is less than the
amount due, the mortgagor shall use the other property outside the mortgage contract
as a performance of obligation. Therefore, the plaintiff is entitled to claim for
properties outside the mortgage contract if the price of property so mortgaged is less
than the amount due. Though, the plaintiff did not mention to this clause in the
complaint".

However, the plaintiff may choose to file the case on the ground of
loan contract (primary contract). If it is that case, the mortgagee shall be entitled to
enforce the other properties of the debtor, outside the mortgage contract, as a
performance of obligation until the obligation from the loan contract is fully paid. 13

The Supreme Court Decision No. 2044/2526 stated that "the answer
of the defendant is clearly appearing that the defendant made the loan contract with
the plaintiff as the primary obligation. The mortgage obligation is only the secondary
13

Ibid. , p. 89.

12

obligation which made to secure the loan obligation (primary obligation). Therefore,
the mortgage is only the secondary obligation which the plaintiff has no duty to pay
for the mortgage contract. Therefore, when the defendant accepted that the plaintiff
had paid to the defendant after the day that the loan contract is effective. It is deemed
that the defendant receives money according to the loan contract. Such loan contract
is valid according to the provision". In this case, the loan contract is the primary
obligation and the mortgage contract is secondary obligation and it then can be
separated from each other. Therefore, the plaintiff can choose to enforce for the
performance from the loan contract or the mortgage contract.

2.2.4

Enforcement of Mortgage Property according to Thai Civil and

Commercial Code

There are 2 types of mortgage enforcement under the Civil and
Commercial Code; public auction and foreclosure of mortgage.

=

1) Public Auction

The public auction is the sale of mortgage property by authority

through the assignment made by the court allowing the public to compete in bidding
for such property. The bidder who offers the highest price shall be the owner of such
property as according to Section 728 of Thai Civil and Commercial Code. 14
The processes of the mortgage enforcement required as following:
1. The obligation in the principle contract, such as loan contract,
become due and the debtor is in default.
2. The mortgagee must notify the debtor in writing that he must
perform his obligation within a reasonable time specified in the notice.
3. The debtor fails to comply with the notice.
4. The mortgagee can then start an action for a judgment to
attach the property and sell it by public auction.

14

p. 90.

Jirttra Pienlumlert, Explanation of Suretyship Mortgage and Pledge Law,

13

2) Foreclosure of Mortgage Property

In addition to the mortgage enforcement by public auction, the
mortgagee is entitled to claim by a foreclosure of the mortgage, subject to the
following conditions:
1. The debtor has failed to pay interest for five years;
2. The mortgagor has not satisfied the court that the value of the
property is greater than the amount due; and
3. There are no other registered mortgages or preferential rights
on the same property.

According to Section 729 in Thai Civil and Commercial Code,
foreclosi ng is another way for the mortgagee to enforce mortgage property aside
from enforcing by public auction. The steps in foreclosing mortgage property are as
following;
1. The mortgagee has to give notice to the mortgagor of the
default in obligation by the debtor requiring debtor to perform the obligation.
2. Enter the claim to the court requesting the court to allow the
foreclosure of the mortgage property, in other words, allowing the mortgagee to seize
the mortgaged property.

2.2.5

0

CIT

Mortgage Enforcement according to the Civil Procedure Code

There is also the legal proceeding of the mortgage enforcement under
the Civil Procedure Code in Division IV which will be mentioned in this part.

After the mortgagee sent the notice to the debtor for performance of
his obligation and the debtor fails to perform within the reasonable time according to
the mortgage enforcement in the Civil and Commercial Code; therefore, the
mortgagee can file the case to the court following the process of the Civil Procedure
Code. The legal proceeding of the mortgage enforcement which provided in the Civil
Procedure Code can be briefly explained as follows:
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2.2.6

Legal Proceeding of the Court

1) Pleading Process

The plaintiff must file the clearly complaint to the court together
with his claim. After the plaintiff filed the case, the court has the right to accept,
reject, or return during the period of examining the complaint according to Section
172 of the Code.

According to Section 177, the defendant must file the answer to
the court within 15 days from the date of the service of the summons and the plaint
to the defendant. Then, the defendant has to mention in his answer that the defendant
accepts or denies the excuse as in the plaint.

If the pleading cannot be sent to the defendant as provided in
Section 78 in this Code, the court may issue an order for posting of the pleadings as
indicated in Section 79 and such pleading will be effective after 15 days laps from
the first 15 days from the date of the service of the summons and the plaint to the
defendant.
NCIT

2) Trial Process

'

After filing the complaint and answer to the competence court, the
court shall specify the date of the settlement of issues to the parties at least 15 days
before the fixed date, this process is provided in Section 182 in this Code.
On the day of settlement of the issues, the parties shall appear in
court and the court shall examine the pleadings and statements of parties. Any fact
admitted by the parties shall be conclusive accordingly. As to a point of law or fact
which is raised by one party and not admitted by other party and directly connects
with a point in dispute in the pleadings, the court shall settle it as a point in dispute
and direct any party to adduce evidence first or afterwards on any point in issue. The
parties are entitled to object that a point in dispute or burden of proof as settled by
the court. Additionally, during the process of adducing evidence, the parties may
apply for extension of period of time fixed by the Civil Procedural Code or by the
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court and if the court thinks fit or upon application by motion of any party
concerned, the court may grant an order extending such period of time. After the
parties finish adducing their side of evidences, the trial shall be deemed to be closed
and the court shall then decide the case.
If either party has any objects toward the decision of the Court of

First Instance, such party shall be empowered to appeal such decision to the Court of
Appeal within 1 month from date of announcement of such judgment as according to
Section 229 of Civil Procedural Code. Additionally, if there is any object to the
decision made by the Court of Appeal, the party shall then be entitled to appeal such
judgment to the Supreme Couro within. 1 month from the date of announcement of
such judgment as according to Section 24 7 of Civil Procedural Code.
In summary, due to many steps required in carrying on with such

legal proceeding, each case may last up to two years or more. Such period may affect
the market price of the mortgage property which in turn may cause damages to the
judgment creditor.

Statistic of Remaining Cases in the Legal System

C ourt of First Instance
Year

remaining cases

2007

113,094

2008

129,708

CE

-

r2=-

Court of Appeal

Supreme Court

22,248

13 ,478

22,548

15,690

As shows in the statistic taken by the Court of Justice, the number of the
remaining cases (civil cases) in the Court of First Instance, Court of Appeal and
Supreme Court during 2007-2008, are increasing every year. 16 Due to the increasing
number of cases in the legal system, it is difficult for the court to decide on new
cases in a reasonable time.

16

" Statistic of Cases in Thai Courts on B.E. 2549-2550," At http://www.

coj .go. th/oppb/userfiles/file/Statistic/ Annua1Report07 .pdf (last visited 22 January
2009).
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2.2.7

Legal Proceeding of the Executing Officer

After the court made the decision in favor of the plaintiff and a
judgment or order of the court has not been complied by the defendant, the plaintiff
shall become the judgment creditor and the defendant becomes judgment debtor.

Then, the judgment creditor must furnish 4 conditions in order to
request the executing officer to seize the property of the judgment debtor m
accordance with Section 271 ,275, 276 and 278 of the Civil Procedure Code as
follows : 17
1. The j udgment creditor must furn ish all processes for the execution

within 10 years from the date of the pronouncement of the judgment in accordance
with Section 27 1.
2. The judgment creditor shall request the court to issue the writ of

execution in accordance with Section 27 5.
3. Once the Court issued the writ of execution, the court shall inform

the executing officer regarding the writ of execution unless the j udgment creditor
himself takes the writ and deliver to the executing officer in accordance with Section
276. 18
4. The judgment creditor shall expressly inform to the executing

officer to seize the pi;operty of the judgment debtor in accordance with Section 278.
From the date of the issue of the writ, the e"'ecuting officer shall be empowered to
receive the performance and deposit made by the judgment debtor.

17

Supan Issarasena, Guide to exectution procedure (Bangkok: Nitibunnakarn,

2538), pp. 50-51.
18

To issue the writ of execution, it must appear to the court that;
1. The decree has already reached to the judgment debtor and
2. The fixed period that the court order the judgment debtor to perform his

obligation has already elapsed and
3. Such request is fulfilled any information which is specified in Section
275 in this Code.
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Once the above steps are completed and the executing officer can
seize the property of the judgment debtor, the executing officer shall be entitled to
commence the sale of the seized property by public auction. The steps in public
auctions are as following ;
I. The executing officer shall publish notice of the auction to the
public.
2. The interested bidders shall then give earnest to the executing
officer.
3. The auction property shall then be sold to the highest bidder.
4. The sale by auction is complete when the auctioneer announces its
completion by the fall of the hammer or in any other customary manner.
5. Relating parties are entitled to object the auction if they thinks that
the price which the property is sold is inappropriate.
6. If the ground for objection is reasonable, the executing officer
may organize for the re-sale of the auction property.
7. The re-sale of such property is deemed to be fi nal.

The mortgage enforcement may be delayed at the public auction
steps. This can be shown by the Supreme Court Decision No 5394/2550 which stated
that "Section 309 bis paragraph I of the Civil Procedure Code clearly provides that
in the public auctio 's process of the debtor's asset according to the Court decision,
prior to the final bid to the highest bidder at the reasonable price, the judgment
creditor, judgment debtor, or interested person in the public auction's process may
oppose that such price is too minimal. For this case, the law allows the executing
officer postpones the public auction. Therefore, according to filing the motion of the
first defendant that in the public auction of the second and third defendant ' s
properties, the executing officer did not accept the objection of the first defendant by
informing that the first defendant was not the interested person in the execution. This
caused the permission of selling the second and third defendant's properties for the
highest price which was less than the estimated price, therefore, the first defendant
asked to withdraw such public auction.

18

This is the case that the first defendant said that the executing officer
proceeded the execution against the provision of the execution in accordance with
the Court decision or order which section 296 paragraph 2 of the Civil Procedure
Code provides that the judgment creditor, the judgment debtor, or interested person
in the execution who was damaged by such causation asks the court to make an
order to withdraw or amend whole, or part of the execution, or asks the court to
provide the reasonable method. Once the first, second, and third defendant shall be
jointly perform the judgment obligation to the plaintiff. Even though the property
which was sold in public auction by the executing officer is owned by the second and
third defendant, but the first defendant who is the judgment debtor and also joint
debtor with the second and third defendant cannot separate his responsibility in the
judgment obligation. Whether the price in the public auction of the second and third
defendant ' s property is the reasonable price, it definitely affects to the burden of
obligation which the first defendant must be jointly liable with, the second and third
defendant to the plaintiff as the judgment debtor of the first defendant according to
section 280 and he also has the right according to section 309 bis paragraph l to
oppose that the price in the public auction of the second and third defendant's
property who are the judgment debtors is too minimal amount prior to the final bid of
the highest bidder. Once the executing officer did not accept the opposition of the
first defendant by informing that the first defendant was not the ownership in the
property of the public auction, therefore he was not the interested person in the
executed property accor ing to section 309 bis paragraph 1. Hence, the first
defendant has the right to ask the Court to withdraw such public auction of the
executing officer.

The first defendant made the Dika Appeal by opposing that the price
in the public auction of the second and third defendant's property who was the
judgment debtors is too minimal amount. This Appeal was the matter of fact;
therefore, the first defendant could not directly appeal to the Supreme Court
according to section 223 bis paragraph 1 of the Civil Procedure Code. The Supreme
Court could not accept this Dika Appeal. In addition, according to section 309 bis
paragraph 4 of the Civil Procedure Code, the first defendant must appeal the order of

19

the Trial Court to the Appeal Court. Therefore, the matter of fact concerned with the
price in the public auction is the appellate jurisdiction of the Appeal Court Division
2, the Supreme Court made the decision to return the case to the Appeal Court
Division 2".

According to the Supreme Court' s decision above, it appeared that for
the legal proceeding in the Civil Procedure for one case, it takes a long time after
filed the case to the court before the execution. And also after finishing in the Trial
Court, the parties can appeal this case to the Appeal Court and then the Supreme
Court.

2.2.8

Extinction of Mortgage

Normally, the mortgaged property can be extinguished according to
the Civi l and Commercial Code Section 744.

~

1) Extinction under Section 744 (1)

F"""

It is an extinction of the mortgage debt because the principle debt
is extinguished. However, although the mortgage debt is extinguished, the
principl6' debt will not be extinguished with the mortgage debt.

2) Extinction under Section 744 (2)
It is the extinction of the mortgage debt in writing. The meaning
of this Section is to extinguish only the mortgage debt but not the obligation. For
example, Mr.B lend the money to Mr.A, Mr. C mortgage his land for secure the
performance of obligation. If Mr.B extinguishes the mortgage in writing for Mr.C, only
the mortgaged debt is extinguished. Consequently, mortgage debt is extinguished but
the principal obligation still remains.

3) Extinction under Section 744 (3)
This Section mentions about the discharge of the mortgagor. This
means that the single mortgagor mortgaged his property to secure other obligations.

20
For this provision, Section 727 provides to use the provision of Suretyship apply
mutatis mutandis. 19

In case the mortgage was released under this sub-section, the

creditor or the mortgagee holds the right to claim against his primary debtor as an
ordinary debt.

4) Extinction under Section 744 (4)

The extinction of the mortgage in this paragraph will be affected
when the mortgage is removed. The meaning of remove in this Section means only
the case that the mortgage is removed by the alienee. The alienee is not responsible
for the performance of the obligation which is different from the mortgagor, debtor,
or the heir of such person. The alienee must remove in the reasonable price with the
property. If the mortgagee accepts that offer, the mortgage will be removed
according to this Section.

5) Extinction under Section 744 (5)

r-

In case of the mortgage enfo rcement or withdrawal, the court will
order to public auction. The mortgage enforcement in case that the debtor fails to
perform his obligation, the mortgagee shall fi le the case to the court and request the
court for ordering to seize the property of the debtor to sale in the public auction.
After the court order to enforce the mortgage, the executing
officer will launch the public auction. 20
"Public auction means that the selling of the property which is
open to public. Buyers will offer the price to the seller, the buyer who offers the
highest price will be the one who have rights to buy such property".2 1 The public
auction will be launched under the provision in the Civil Procedure Code. According
19
2

Section 727 Thai Civil and Commercial Code.

°Chumpol Janthratip, The explaination of Suretyship, Mortgage and Pledge,

pp. 80-81.
21

K.S. Law and Business Co., Ltd,"The pre-filing," Journal of related law, At

http://www.thaikslaw.com/news.asp. (last visited 20 December 2008).

21
to such Code, the proceeding of seizure will begins from seize the mortgaged
property by the executing officer as specify in Section 304 of the Civil Procedure
Code. Moreover, Section 308 of the same Code specifies to sell the property seized
after 5 days from the date of the seizure.

6) Extinction under Section 744 (6)
It is the other way to extinguish the mortgage by Strict

Foreclosure. If the mortgagee claims foreclosure of the mortgage according to
Section 729, the mortgage will extend with the property and the mortgage will be
extinguished according to Section 353".22

7) E,xtinction of the Principle Contract
If the principle contract ceases to exist due to a compromise

contract made between the debtor and the creditor, the accessory (mortgage) contract
will also be extinct. Nevertheless, the mortgagee can still require the debtor to
perform obligation as according to the compromise contract. Additionally, if the
debtor fails to perform as according to the compromise contract, the creditor may
require fo r performance of obligation from enforcement of the debtor's other
properties which may include the mortgage property. 23

The Supreme Court Decision No. 224/2518 provided that "The
plaintiff claimed the defendant to perform according to the mortgage contract. Then,
both parties compromised that the defendant accepted to perform the mortgage
obligation and the Court made the decision following the compromise and it was the
final judgment. So, it deemed that this is only claim for the primary obligation and
the old debt will extinct and the new debt according to the compromise contract. In
this case, the defendant failed to perform according to the compromise contract. The
plaintiff accepted to enforce other defendant's properties including the mortgaged
22

Chumpol Janthratip, The explanation of Thai Civil and Commercial Code

about Suretyship, Mortgage, and Pledge, pp. 139-142.
23

Jeed Sedhabuth, The explanation of Obligation law (Bangkok: Thammasath

Press, 2538), p.156.

22
property. (Refer to the Supreme Court Decision No. 1683/2498, 127/2506, and
989/2506)".

Chapter 3
Mortgage Enforcement in the United Kingdom and the
United States of America
This Chapter will focus on the studying of the mortgage law in the United
Kingdom (UK.) and the United States of America (USA). The mortgage in these
two countries is one of the methods for security against the performance of an
obligation. The method of the mortgage enforcement is very important because it is
the mean for mortgage to be extinguished. The process of mortgage and mortgage
enforcement may be different in each country. 24 However, the mortgage law and
mortgage enfornement in both United Kingdom and the United States of America are
generally similar and more effective than the method provided in Thailand.

3.1 Mortgage Law in the United Kingdom

-

l='

Mortgage means that the right on land which is created to secure the payment
or performanc;e of a debt to the creditor. In the case of the principle of the
consideration that such contract is mortgage or not, the Law provided that it has to be
focus on the ma·n intention of the contracting parties is held the contract to assign
the property to secure the debt without concerning on the name of such juristic or
name of contract. The mortgage will be released when the creditor is repaid or
. 25
re demption.

This part will show the characteristics of mortgage and procedures of the
mortgage enforcement.

24

"Difference between Judicial and Non-Judicial Foreclosure," At http://

ezinearticles.corn/?difference-between-judicial-and-non-judicial-foreclosure&id=
1274742. (last visited 5 January 2009).
25

Philip Walter and James Harris. Claims to the Possession of Land, the land

and practice. 2nd ed.( London: Tolley Publishing, 2000) p. 146.

24
The mortgage law of the United Kingdom is provided in "Property Act
1925". Under this Act, there are two types of land that can be mortgaged which are
as following :
(a)

Land under possessor right by absolutely and long term which is the

right that fall to heir of owner' s right along the prescription of that right.
Occasionally, it is called as Free Simple Absolute which means an interest of
indefinite or potentially infinite duration. 26
(b)

Land under the renting that has the absolute renting time (Term of

"TERM OF YEARS" See tenancy for the term under TENANCY. "TENANCY FOR
A TERM" A tenancy whose duration is known in years, weeks. Or days from the
moment of its creation27 ) which is the land that has the specific renting period. It is
the rent from Landlord which is the right that cannot fall to heir of right. 28

3. 1. 1

Characteristics of Mortgage
There are many types of mortgage in the United Kingdom such as

variable rate mortgage, fix rate mortgage or flexible mortgage and there are
advantages and disadvantages to each type of mortgage. However, the main
characteristics of mortgage in the United Kingdom are as foll owing:

(1 ) A conveyance of the title to property that is given as security for
the payment of a debt or the per(ormance of a duty and that will become void upon
payment or performance according to the stipulated terms; or
(2) A lien against property that is granted to secure an obligation
(such as a debt) and that is extinguished upon payment or performance according to
. 1ate terms. 29
st1pu
26

Three Palms and Real Estate, "Fee Simple,"

At http://www.3palmsre.

com/content/fee-simple.html. (last visited 9 January 2009).
27

Bryan A. Garner, "Tenancy for a Term," Black's Law Dictionary, J1h ed.

(1999):pp.1483, 1478.
28

Swarb, "Law of Property Act 1925," At
http://www.swarb.co.uk/acts/1925LawofProperty001Act.shtml (last visited 9 January
2009).
29
Bryan A Garner, Black's Law Dictionary J1h ed. ( 1999): pp.1026-1027.
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3.1.2

Enforcement of Mortgage

There are two types of the mortgage enforcement in the United Kingdom
called non-judicial foreclosure (Power of Sale foreclosure) and judicial foreclosure.

In the prospect of common law, foreclosure means a termination of all
a mortgagor or his grantee in the property covered by the mortgage. It is the process
which a mortgagor of real or personal property, or other owner of property subject to
a lien is deprived of his interest therein. Also, a procedure which mortgaged property
is sold on default of mortgagor in satisfaction of mortgage debt. 30

Foreclosure is the mortgage enforcement which is used to restrain the
mortgage. This process will be denying all rights of the mortgagor over the
mortgaged property.

The foreclosure in the United Kingdom is divided into two types as
follows;

1) Judicial Foreclosure

f,RIE:

It is the enforcement of mortgage which the mortgagee has the
absolute entitle over the mortgaged property by the trial of the court. If the
mortgagee knows that the value of mortgaged property is lower than debt, the
mortgagee may request the court to seize the mortgaged property. Nevertheless, if
the mortgagee knows that the value of mortgaged property is sufficient for debt,
the mortgagee may request the court to order the judicial foreclosure. The
mortgage enforcement has the prescription for twenty years from the due date of
obligation under section 20(4) of Limitation Act 1980.

30

Ballentine's Law Journal,

Publishing Company, 1969) p. 486.

3rd

ed. (NewYork:The Lawyer Co-operative
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2) Non-judicial Foreclosure
The non-judicial foreclosure is the method that the mortgagee can
foreclose the mortgaged property without filing the case to the court. There are three
types of non-judicial foreclosure as follows:

(1) Power of Sale
Once the mortgagor is m default, most mortgagees often
enforce by selling the mortgaged property to pay the capital, interest and other
expenses, if there is a surplus, he must return to the mortgagor. In case there are
other mortgagees he must allocate and pay the debt to such mortgagees orderly. 31
As the regular principle, the mortgagee is able to take the
possession of the mortgaged property even though the mortgagor is not in default.
Nevertheless, the right of taking possession has some exceptions under the laws i.e.
taking possession over the mortgaged home residence under section 36 of
Administration of Justice Act 1970 and the mortgage which can be considered as the
contract fo llowing the definition of "Regulated Agreement" under The Consumer Credit
Act 1974.32

If the mortgage is made in Deed, under section 101 (1) (i) of
Law of Property Act 1925, the mo11gagee is able to enforce the mortgaged property
(foreclose) called the Power of Sale by auction without the proceeding in the court. 33
The Power of Sale under Section 103 of Law of Property Act 1925 is used when the
obligation is due and he is entitled to fore dose when:
(a) Default occurs after the mortgagee has notified the
mortgagor to perform an obligation for at least three months according to section
103(i). However, the parties can make other agreements in Deed about the mortgage
to except this section or

31

Robert Burgess. Law of Loan and Borrowing. 1st ed. (London: Sweet &

Maxwell , 1989), pp.4001-4015.
32

Philip Walter and James Harris. Claims to the Possession of Land, the land

and practice. 2°d ed. (London: Tolley Publishing, 2000), p. 232.
33

SectionlOl(l)(i) Law of Property Act.
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(b) Arrears of interest before the due date of obligation at least
two months or
(c) The mortgagee breaches the agreement or violates the
prohibition which specified in Deed of the mortgage.

For the foreclosure by Power of Sale, the mortgagee has the
right to sell the mortgaged property in ordinary sale or auction of sale. However, the
mortgagee has the obligation for selling in good faith and dealing in the reasonable
price.
Money fro m selling of mortgaged property must be allocated to
perform an obligation as follows :
(a) Perform an obligation and release from previous mortgagees
(if any)
(b) Pay other expenses which occurred from selling of
mortgaged property.
(c) Perform an obligation which consists of the capital, interest
and other expenses of the mortgagee.
(d) Return the surplus money to the mortgagor or pay to other
mortgagees, if any, by orderly and return the surplus to mortgagor.
In addition to the Power of Sale foreclosure, the mortgagee can
also exercise his rights by take a possession without sale or appoint the receiver.

(2) Possession without Sale
Under section 99 of Law of Property Act 1925, the mortgagee
has the right to take possession of mortgaged property and provide letting on such
property longer than 21 years which is another good option because the rental of
letting may be higher than the interest of money which is derived from selling of
mortgaged property. 34

34

Land Registry, "Guidance to practice changes for leases, consents and

absolute title," At http://wwwl.landregistry.gov.uk/imp dev/icp2/ (last visited 10
February 2009).
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(3) Appointing a Receiver

Under section 101(1) (i) of Law of Property Act 1925, it
entitles the mortgagee in both Legal Mortgage and Equitable Mortgage which has
made the mortgage in form of Deed to appoint the Receiver to take care and preserve
the mortgaged property immediately once the obligation is due without requesting
the court . Nevertheless, the appointment must be done only after the mortgagee has
already foreclosed by the Power of Sale. In this sense, the receiver shall have the
same power as the mortgagee such as having a duty of receiving the rental or other
benefits to allocate and perform an obligation. The appointment of receiver shall be
the benefit on the ground that the mortgagee does not have the personal
responsibility for taking possession of the mortgaged property. 35

3.2

M ortgage Law in the United States of America
Each states in the United States of America has its own jurisdiction, the law

regarding mortgage in the United States of America are different among states.
However, currently there are 29 states, including Alabama, Alaska, Arizona
California, Colorado, the District of Columbia, Georgia, Hawaii, Idaho, Maine,
Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana,
Nevada, New York, New Hampshire, North Carolina, Oregon, Rhode Island, South
Dakota, Tennessee, Texas, Utah, Washington, West Virginia and Wyoming36 which
recognizes the Power of Sale as one of foreclosures of mortgaged property.

Under the United States law, foreclosure by the Power of Sale empowers the
mortgagee to sell the mortgaged property without the proceeding of the court.
Moreover, foreclosure by the Power of Sale is normally faster and shorter process to
foreclose the mortgaged property and minimal expenses comparing with the Judicial
Foreclosure which takes the long time and expensive.
35

"Freedom of Information "introduction to appoint receivers," At http://

www.insolvency.gov.uk/freedomofinformation. (last visited 9 January 2009).
36

"Foreclosure by Power of Sale," At hnp://realestate.findlaw.com/Foreclosure/

foreclosure-by-power-of-sale.html. (last visited 30 October 2008).
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3.2.1

Characteristic of Mortgage
The general principles of mortgage enforcement which are as follows:
Normally, the mortgage is the agreement between mortgagee and

mortgagor which mortgagor has the debt to mortgagee and secures his debt by his
property.

In this regard, George J. Siedel further explained that, in the USA's
perspective, it is an agreement to transfer of estate intended to secure the performance of
some act such as the payment of money by the mortgagor or some other person. The
mortgage agreement shall be terminated if the act is performed agreeably to the terms
prescribed at the time of making such transfer.

Once the mortgage agreement is made, the legal ownership is vested in the
creditor but the debtor remains the actual owners, until there is a judicial sentence provided
that the right in the property is not belonged to the debtor or the debtor fails to perform
his obligation within the time allowed.

The foregoing definitions are applicable to the common-law conception of
a mortgage. But in most states, in modern times, it is regarded as a mere lien, and not
as creating a title on estate or property. 37

3.2.2

Enforcement of Mortgage
As mentioned earlier, each state in the United States of America has

its own jurisdiction and the law regarding mortgage in the United States of America
are different among states. Therefore, this paper will focus on New York State which
is a major financial center.
The mortgage enforcement in New York called the foreclosure which
can be divided as follows:

37

George J. Siedel & Janis K. Cheezem, Real Estate Law, 4th ed. (United States:

South-Western College Publishing Co., 1999), p. 646.
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Foreclosure in New York

In New York, there are two methods of mortgage enforcement, namely,
judicial foreclosure and non judicial foreclosure. It depends on the types of mortgage
contract and decision of the contracting parties whether which methods are suitable
for them. 38

1) Judicial Foreclosure

The judicial foreclosure is the most important type of foreclosure.
It involves the sale of the mortgaged property through the proceeding of the

court. The mortgagee must fil e a complaint against the mortgagor and obtains a
decree of sale from the court where the property is located before foreclosure
. 39
b egms.
The procedures of judicial foreclosure are as following:
(a)

Having a proceeding of the court: the mortgagor or the third

person has the right to receive the notification and argue against the dispute before
the proceeding of the court for the interest of justice.
(b)

It must have the notification in writing. In the case that the

mortgagor is in the court proceeding. However, the notification by advertisement is
sufficient or may order to submit summons by posting and publishing in newspaper.
(c)

The sale of mortgaged property must be the order of the court

which the sale is the preclusionr of removing of al parties under the contract of
mortgage. The money from selling will be allocated to pay the expenses and all debts
of mortgage. The auction of mortgaged property is ruled differently in each States,
but normally, it is the duty of sheriff or the court officer to proceed the selling.
Basically, the estimated price is often made by the third persons before the auction of
sale. The minimum price should be 50-60% of the estimated price; otherwise the sale
is not complete. In some States, they allow having in advance auction which the

38

Restatement of Property-Security (Mortgage) 3 .1 § 3.1 comment (Tent.

draftNo.l, 1991).
39

''NewYork Foreclosure Law Summary," At http://www.foreclosurelaw.org/

New York Foreclosure Law.htm. (last visited 2 December 2008).
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price of sale in the real auction of sale must be equal or highest in the auction price40 ,
otherwise, the person who gives the highest price in the advanced auction will be the
one who receives the mortgaged property.
(d)

The mortgagor still has to perform an obligation for the

difference between debt and auction' s price which the most of States permit the
mortgagee request the court for such difference.

Strict Foreclosure

Strict Foreclosure means the foreclosure which the ownership of the
mortgaged property transferred to the mortgagee by requesting the court to extinguish the
right of removing the mortgaged property of mortgagor and transfer the ownership to
the mortgagee.
Strict Foreclosure uses the process and order of the court in the case
that the mortgagor is in default but no sale of such property.

2) Non-judicial Foreclosure

,_.

-

The United States of America enacted the specific law of non-judicial
foreclosure '-".hich is the "Uniform Non-judicial Foreclosure Act" and New York also
applies this law.
The Uniform Nonjudicial Foreclosure

ct provides the right to

foreclose in section,, 201 that the mortgagee has three options to foreclose the
mortgaged property which are as follows:
1) Foreclosure by auction
2) Foreclosure by negotiated sale, or
3) Foreclosure by appraisal or may simultaneously pursue more than
one of these methods. 41

40

"What is the difference between judicial and non-judicial foreclosure," At
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The power of sale is the non-judicial foreclosure which is the most
popular method of foreclosures because it takes the short time of procedure and
minimal expenses comparing with the Judicial Foreclosure which takes the long time
and expensive. The Power of Sale will be used when it is specified in form of "the
Power of Sale clause" in the contract of mortgage. It provides the power of selling
the mortgaged property to the mortgagee without the procedure of the court. 42 The
Power of Sale Foreclosure is set to remedy the delay of proceeding of the court and
high expenses of Judicial Foreclosure under the conditions and agreements of the
contract.

This procedure does not involve the court. Mortgage Company will
send a notice of default and files a record to the county recorder office. The local
publication is often used along with these proceedings. There are some States that do
not require a notice of default and can proceed without any direct contact with the
owner. In many states, they require a period of time for these proceeding and after
this lapse, the public auction is held and the property is sold to the highest bidder.
The prope y's owner is generally allowed to redeem the property in a process called
Statutory Redemption. 43
Ncrr

The procedures of Power of Sale
a) Before foreclosure by the Power of Sale, the mortgagee must notify the
debtor in writing to perform his obligation within a reasonable time. And then if
there is no performance, the mortgagee must also notify the debtor in writing prior to
foreclosure of mortgaged property.
b) For the foreclosure by auction, it must be notified by publishing in
newspaper and post the notice at the location which the competent officer will
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proceed the selling of mortgaged property. Once the auction completes, the sheriff or
referee will sign in the document of title.

In conclusion, New York's foreclosures have both judicial and nonjudicial foreclosure. Nevertheless, New York judicial foreclo sure may spend for 15
months, which is longer than most other states. Therefore, the power of sale is
another option for mortgagee which save the time and expense of filing a lawsuit
with the court in order to proceed. 44
New York also has the

"Rea~

Property Actions and Proceedings Law"

(RPAPL) which provides the information of when mortgaged property may be
foreclosed in Article 14 which can be concluded that the mortgagee has the right to
45

sell the mortgaged property by Power of Sale once the default occurs .
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Article 14 Real Property Actions and Proceedings Law (RP APL) of New

Chapter 4
Analysis of the Problems on Mortgage Enforcement
and the Power of Sale
This chapter provides the problems of mortgage enforcement in Thailand and
the problems of the implementation of the Power of Sale in Thailand. Additionally, it
also mentions to advantages and disadvantages of having the Power of Sale in
Thailand.
Normally, the mortgagee is able to obtain mortgage enforcement when the
debtor fails to perform an obligation. The mortgagee must, therefore, notify the
debtor in writing requesting to perform his obligation within a reaso nable time. If the
performance is not being met, the mortgagee can file the case to the court for the
mortgage enforcement. Both parties have to hire lawyer and prepare documents,
witness or any other relating evidences before filing the case to the court. It is noted
that this legal procedure is time consuming and require a lot expenses, therefore, it
might affect evidences and witness relating to the case. Additionally, the witness
may tend to forget some facts or details in the case as the time pass by.

4.1 The Problems on Mortgage Enforcement in Thailand
,..... ,...

The main problem

wh~ch

r

occurs in the process of mortgage enforcement in

Thailand is the problem of delay. The set-back that occurs within the enforcement of
mortgage process can be separated into three different periods including the pre-trial
period, during trial, and execution of judgment.

4.1. l

Pre-trial

The first period of set-back in mortgage enforcement occurs even
before trial or the pre-trial period. In general prior to carry on with any legal action,
the mortgagee is required to send a notice to the mortgagor and the debtor of the due
date of the obligation requesting for performance within a reasonable time after
receiving such notice. However, in most cases despite receiving such notice the
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mo1tgagor or the debtor often still are in default of the obligation, leaving the
mortgagee without any other way to enforce such performance of obligation other
than enforcing the mo1tgage prope1iy. Usually this problem may come to effect in
the time of economic crisis, when most debtors cannot perform its obligation.

Additionally, if the problem occurs with the bank or financial
company, it may cause the liquidity's problem and increase the number of nonperforming loan in the lender's companies, it may also reduce the ability of the
company to lend money to others.

Most of Thai companies which loaned money fro m oversea and
domestic were in default due to its non-liquidity. The financial creditability of the
Thai private sectors had been reduced in the view of the foreign creditors. The longer
Thailand waited to solve this problem, the more difficult to the Thai private sectors
to finance the oversea fund. 46

4.1.2

During Trial

r-

The second set-back in Thai mortgage enforcement occur when the
case is fil ed to the court. Due to large range of ratio between number of cases being
filed to the court everyday and the number of courts which can consider the case,
there are many trials pending in the Thai legal system.

In Thailand, before the comi will render a decision or a judgment, it
has been shown that the court proceeding consumes a period of time. In case of the
mo1igage enforcement, the court has to consider evidences, witnesses, or any
documents which are related to the contract of mortgage. Due to the time consuming
process of reviewing each case, paities involving in the case may lose a lot of
money. Also, the parties or the witnesses may forget the face of wrongdoers or
misunderstand the fact of the case, all of which will directly affect the decision of the
46
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court. Therefore, the situation is considered to be "Justice delayed is justice denied".
In addition, there are also many disadvantages of the long process of the court
proceeding such as the cost of the property may increase or decrease in any period of
time and both parties have to pay a lot of money for this legal proceeding. This long
period will also affect the evidences and witnesses. The evidences may be destroyed
or deteriorated through time. The witness may confuse or forget the matter of facts .
In the court proceeding, it almost takes time at least 2 years and the Court will
consider the case according to the numbered in the Case-List so this means it shall
take more time.

For this part, the option of the Power of Sale will reduce the time
required in this process because, under the Power of Sale, the mortgagee can execute
the mortgaged property by himself without the legal proceeding.

4.1.3

Execution's procedure

There are many processes regarding the execution after the court
rendered a j udgment. The court has to fi le the case to the executing office. Then, the
executing officer shall seize or attach the mortgaged property and hold the public
auction. In the proceeding of the execution, the procedure is provided in The Civil
Procedure Code in Part 4 section 253 to section 323. Under the process of the
execution, the writ of the execution...will be delivered to the defendant; meanwhile,
the plaintiff has to file the application to the execution office. In the part of
defendant, he has to attach his earnings and other relating documents under the
process of seize and realization the mortgaged property. It can be seen that the
process take a considerable time, therefore, it will delay the mortgagee to receive the
performance from the mortgage enforcement.

In this regard, certain domestic lawyers commented that if the
defendant is in default by the court's decision and debtor must make a performance
to the creditor, the court shall issue the order to the executing officer in order to
execute the mortgaged property. After that, the creditor has to request the court to
issue the writ of executing and deliver to the debtor's domicile. In this situation, the
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debtor may file an application for the new trial. However, it depends on the reasons
of the debtor representing in the application and the judicial discretion. In part of the
creditor, he has to request the court to appoint the executing officer and pay the fee
for executing. The officer will make an assessment of the property. However, the
debtor can oppose the assessment if he considered that it is an unreasonable price.
Moreover, the law gives the right to debtor to oppose the price of property in public
auction. In case the mortgaged property has been sold, the debtor can request the
court to order setting aside or may appeal to the court separately. It can be seen that
the period of the court proceeding and the execution consumes a considerable time
and delays the case. 47

4.2 Problems with Implementation of the Power of Sale in Thailand
Currently, judicial enforcement is a sole system to enforce the mortgage in
Thailand. In this system, if the mortgagee wants to enforce the mortgaged property,
he must file the case to the court and the court will order the executing officer to
seize and execute the mortgaged property. Therefore, in order to reduce the period of
time which is required to enforce mortgage in normal circumstances, Thailand
should apply the Power of Sale to the legal system as same as the system in the
United Kingdom and the United States of America.

*

However, there is a problem with applying the Power of Sale in Thailand
since it conflicted with section 71 lof the Civil and Commercial Code. Section 711
provides that ifthere is any agreement before the obligation is due and the mortgagee
become the owner of the mortgaged property or dispose the mortgaged property
without concerning in the mortgage enforcement in any provision, such agreement
shall be invalid. According to this section, Thailand cannot annex the Power of Sale
as another method of the mortgage enforcement since the concept of the Power of
Sale is obviously conflicted with this section. The Power of Sale is generally a clause
with the the mortgage contract made between the parties provide that the mortgagee
47
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shall gain the right dispose the mortgaged property when the obligation is due if the
debtor shall become in default without any court proceeding. This agreement takes
place before the obligation is due. Therefore, if Thailand wants to implement the
Power of Sale as another method of the mortgage enforcement, Section 711 must be
amended first.

The advantage of adding the Power of Sale as another method of the
mortgage enforcement is to decreases the duty of the court in considering the case of
the mortgage enforcement. It helps the mortgage enforcement to become faster than
the judicial system.

Under the English law on the foreclosure by the Power of Sale, when the
mortgagor is in default, the mortgagee is empowered to enforce the mortgage
property by taking its possession and sell the mortgaged property to obtain the
capital, interest and other expenses. If there is a surplus, he must return it to the
mortgagor. In case there are other mortgagees, the mortgagee wko sells the mortgage
property must allocate and pay the debt to such mortgagees respectively. In general,
the mortgagee is able to take the possession of the mortgaged property even though
the mortgagor is not in default. However, there are some exceptions under the laws.

In case that the mortgaged property is a deed, section 101 (l) (i) of law of
Property Act 1925 allows the mortgagee to sell the mortgage property by either
ordinary sell or public auction without the court proceeding. Such mortgage
enforcement can be done when the performance of obligation is due.

According to the law of the United States of America, there is also the Power
of Sale Foreclosure provided in the law. It eases the condition in enforcing mortgage
making such process to consume less time and required lower expense than the
judicial foreclosure. The Power of Sale Foreclosure is an agreement that provides a
right to mortgagee for selling the mortgaged property in case mortgagor is in default
without the court proceeding. It has the same concept as in English law.
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Traditionally, the Power of Sale foreclosure shall be advertised in local
newspaper and such mortgage shall be posted at the place of mortgaged property.
"However, foreclosure by the Power of Sale is often subject to judicial review at a
later date because there are issues about title that must be resolved by the court.
These would include actual defects in the deed and the priority of various lien
holders and lessees on the property. In addition, in many jurisdictions the mortgagor
holder is prohibited from seeking a deficiency judgment if the holder chooses to sell
the property through extra-judicial means. Also, the mortgage form must generally
allow for the Power of Sale and cannot be in the form of an absolute deed for a
foreclosure by the Power of Sale to take place". 48

Moreover, the concept of ordinary sale should not be implemented in
Thailand since it may give too much power for the mortgagee. If the mortgagee is
dishonest when exercising this power such as sell it to anyone with a very low price or
buy it by himself, then the mortgagor will be disadvantage. Therefore, the ordinary sale
should not be allowed until the power of sale's enforcement is deliberately studied and the
new law is p\operly drafted.

4.3 Adva ntages and D isadvantages of the Power of Sale
Under the concept of the Power of Sale, there are both advantages and
disadvantages as following :

4.3.1

Advantages

1. The first and most important advantage of the Power of Sale is to
reduce the proceeding of the court the mortgagee is not required to wait for the
court's order to sell the mortgaged property. Therefore, the procedure will be faster
and can reduce the elaborate procedure such as the hearing and the parties do not
need to prepare load of documents for the court. Generally, the court takes time to
48
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consider the case prior to seize the property and to execute. In accordance with the
Power of Sale method, it allows the mortgagee to sell the property regardless of the
authorization from the Court. The method can be applied only the law is allowed and
the parties to the contract mutually agree to use the method with the mortgaged property.
Moreover, it can also reduce the legal expenses such as lawyer's fee or court's fee.
2. The mortgagee can choose to enforce the mortgaged property by
selling in public auction. The mortgagee, therefore, does not need to rely on the
Court order to the Execution Department; the mortgagee can choose the best way or
most appropriate way to enforce the mortgaged property.
3. The mortgagee can receive the repayment in a proper period of
time. In case that the mortgagee is a bank or financial firm, it leads to the reduction
of the amount of non performances loan in his organization. The lower number of
non performances loan shall lead to the more security of Financial Sector and more
ability to give loan for the real economic sectors of the country. The mortgagee then
may invest his money to somewhere else. While, the mortgagor is deprived form the
burden of interest.
4. The mortgaged property can maintain its economic value since the
owner of the property can bring this property to secure another loan or to sell without
any charge. It can also reduce the depreciation of value of the mortgaged property.
S. The implementation of Power of Sale can also develop and level

the legal system of Thailand to be in the same standard of international level. In
addition, it can also serve as an ;ncentive meas ure to enhance the investment' s
atmosphere in Thailand because the investors can rely on the expediting measure
from the Power of Sale.

4.3.2

Disadvantages

1. In case the parties refuse to perform in accordance with the Power
of Sale's agreement, the parties must file the case to the court as a last resort and the
long legal procedure shall begin again.
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2. The parties may be unable to force or exercise its right against
third persons, subsequent mortgagees or other creditors; as such, it is the duty of the
court to consider the right of those persons.
3. Power of Sale may give too much power for the mortgagee. If the
mortgagee is dishonest when exercising this power, the mortgagor will be disadvantage.
4. In case the ordinary sale is permitted, if the mortgage property is
sold in ordinary sale not by public auction, the mortgagee may sell it to anyone with
a very low price or buy it by himself, then making mortgagor in a difficult position.
Especially, when the sale price is lower than the amount of the debt, in such case, the
mortgagor must bear for the margin.
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Chapter 5
Conclusion and Recommendation
5.1 Conclusion
As has been seen, mortgage is not only a legal assistance for the economic
development but also for the agility of an investment for Thailand and also in most
countries in the world. In this regard, the efficient mortgage law will play a major
role to carry out the mortgage procedure and mortgage enforcement. However, due
to the existing of many

d~fferent

legal systems, law governing cases of mortgage also

varies.

While many common law countries such as the United States of America and
the United Kingdom provide the alternative ways in enforcing mortgage property
instead of engaging the court. On the other hand, the mortgage enforcement under
Thai law can be time consuming due to the extensive legal procedural.

In Thailand, there is a substantive law specifying rights, duties, and the
defending of transaction proceeding. For an adjective law, it is effectively enforcing
the substantive law therefore it is relating to each other.

At present, there are a lot of cases in the court but there are just few of
experts in each specific case and our substantive laws are too complicated for
understanding. It leads to the problems remains when cases are submitted to the
court. There are not enough legal officers who can manage the problems. It causes
lateness of consideration. Due to these problems, the government was appointed the
commission to set up a new legal measure to solve such the problems.

Although the code was amended and it aimed to govern the immovable
property or the mortgage case; however, it is still under the judicial discretion that
causes delay to the case. Moreover, the amendment of the law is uneasy, especially if
it affects to the majority of the people in the country. Therefore, in order to adopt the
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Power of Sale concept to Thai mortgage law, it requires the cooperation from both
the public sector and the government.

However, there is the concept of the Power of Sale which is shortening the
procedure of the case since the simple case still has to file the case to the court which
is quite delayed and complicated.

The alternative way of enforcing mortgage to the judicial foreclosure of
mortgage under the law of United Kingdom is by non-judicial way which is also
known as Power of Sale. Under the principle of Power of Sale, the mortgagee is
entitled to foreclose the mortgage property withou entering action to the court if the
obligation under the principle contract is due and the mortgagee had send notice to
the debtor for the performance of obligation at least for three months prior to the date
of the performance. Additionally, foreclosure of Power of Sale under the United
Kingdom law, the mortgagee has the right to sell the mortgaged property in ordinary
sale or auction of sale. However, the mortgagee also has the obligation for selling the
mortgage property in good faith and with reasonable price.

The United States of America also provided similar concept in foreclosing
mortgage without judicial power, even though each state has its own jurisdiction.
Nevertheless, each state must fo\Jow the guideline of the "Uniform Non-judicial
Foreclosure Act" which was-- enacted by the legislative of the United States of
America. The Uniform Non-judicial Foreclosure Act empowered the mortgagee to
foreclose mortgage property either by auction, negotiated sale, or by appraisal. This
method is the most popular method used in foreclosing mortgage due to the fact that
it requires limited time and minimal expenses comparing to the Judicial Foreclosure.

As stated above, foreclosing mortgage property by using principle of Power
of Sale is considered to be most common method in both the United Kingdom and
United States of America. Therefore, in responding the growing economic of
Thailand and the increasing number of mortgage cases, Thailand should adopt and
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implement the principle of Power of Sale into Thai legal System, in addition to
lowering number of cases which are pending in the court.

5.2 Recommendation
There are many problems on mortgage enforcement especially the problem
on lateness of the court proceeding, therefore the Power of Sale should be applied to
Thai mortgage law as follows:

5.2.1

Adding the Power of Sale into the following laws:

1. The Civil and Commercial Code, Book III, Title XII

The research proposes that the section 71 1 of the Civil and
Commercial Code should be amended the by adding the Power of Sale into this
section, therefore, it will not contradict this section itself because section 711
prohibits power of mortgagee to enforce the mortgaged property by himself.

Accordingly, this section should be amended as follows: Section
711 should be "Under section 728 paragraph 2 and 3, before the obligation is due,
any agreement the mortgagee shall, in case of non-performance, become the owner
of the mortgaged property and can dispose of it. In.. accordance with the provisions
concerning Enforcement of Mortgage shall be in valid".

After amendment section 711 , the new section should be provided
in the Civil and Commercial Code in the part of enforcement of mortgagee. It should
provide the Power of Sale in section 728 paragraph 2 and 3 in order to make it as one
of the method of the mortgage enforcement as follows:

Section 728 paragraphs 2 and 3 should be "The mortgagee may
not enter any action to the court for a judgment relating to the mortgaged property if
both parties can make an agreement of the Power of Sale and registered by the
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competent official together with the mortgage contract. If the contract of the Power
of Sale is not in the form prescribed by law, the contract of Power of Sale is void.
In order to use the Power of Sale, the mortgagee must notify the
debtor in writing to perform his obligation within a reasonable time to be fixed in the
notice. If the debtor fails to comply with such notice, the mortgagee must notify the
debtor in writing that the mortgagee can sell the mortgaged property by public
auction".

Moreover, such provision should specify clearly on the property
which can be mortgaged by the Power of Sale. The rpethod of mortgage enforcement
in Thailand by using Power of Sale should be a sale by public auction only. This will
be helpful to the court since the Power of Sale can reduce the procedure of the court,
so the mortgagee can enforce to the mortgaged property in a short period of time.

Therefore, section 744 should also be amended. It provides that
when the mortgage is extinguished, the Power of Sale is the one method to
extinguish the mortgage.
Section 744 "A mortgage is extinguished;
(1 ) By extinction of the obligation secured, otherwise than by

prescription;
(2) By release of the mortgage, granted in writing to the mortgagor;
(3) By the mortgagor being discharged;
(4) By the mortgage being removed;
(5) By auction sale of the mortgaged property by order of Court as
a result of enforcement of removal of mortgage;
(6) By foreclosure of the mortgage;
(7) By the Power of Sale"

2. The Civil Procedure Code
The process of selling the mortgaged property should be also
provided clearly in The Civil Procedure Code. This section shall provide the parties
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agree to use public auction m the contract. In such case, the argument will be
submitted to the court in order to solve in mortgage enforcement.

5.2.2

Procedure for Selling the Mortgaged Property under the Power of Sale

In general, before the sale of mortgaged property, the mortgagee must
file a case to the court for the public auction and there are many complicated
processes before that. It is noted that parties should agree to do the Power of Sale at
the moment that they make a contract of mortgage. It results in an easy way and
shortens a time consuming.

In this regard, the process for the sale of the mortgaged property
under the Power of Sale contract should be an agreement arising at the moment of
the signing of the contract between parties. It is recommended that the law should
specify the process for the sale of the mortgaged property in the Power of Sale
contract as of the following:
1. Parties agree to do a mortgage contract toget er with the Power of

Sale.
2. Default occurs when the mortgagee has notified the mortgagor to
perform an obl igation for at least 3 months. However, the parties can make other
agreement in Deed to except about the mortgage or
3. Arrears of inteliest before the due tlate of obiigation at least 2
months or
4. The mortgagee breaches the agreement or violates the prohibition
which specified in Deed of the mortgage.

For the Power of Sale foreclosure, the mortgagee shall have the right
to use the Power of Sale contract enforces to the mortgaged property in public
auction under the control of the execution department.
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